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PREFACE. 


THIS  book  is  in  the  main  an  expansion  of  material 
collected  by  me  in  preparation  for  a  lecture  on 
the  development  of  colonial  self-government  in  the 
nineteenth  century,  which,  at  the  suggestion  of 
Mr.  S.  Digby,  C.I.E.,  I  delivered  before  the  jtoyal 
Society  of  Arts  in  January^!  908.  Todd's  classical 
treatise,  even  with  the  valuable  additions  made  by 
his  son,  covers  the  ground  only  up  to  1893,  and,  as 
was  pointed  out  in  a  recent  debate  in  the  House  of 
Assembly  in  South  Australia,  politicians  of  to-day 
are  not  likely  to  accept  as  valid  precedents  of  the 
seventies  or  eighties.  Moreover,  the  last  fifteen 
years  have  developed  in  a  marked  degree  the  prin- 
ciples of  responsible  government,  and  the  system, 
as  it  now  stands,  has  reached  a  completeness  which 
renders  any  advance  on  the  same  lines  hardly 
possible.  The  progress  of  the  future  must  probably 
considerably  modify  the  fundamental  basis  of  the 
present  scheme. 

The  desire  for  brevity  has  led  to  the  omission  of 
the  discussion  of  electoral  matters,  and  to  the 
apparent  disregard  of  conflicting  opinions  held  by 
authorities  of  great  weight.  In  some  cases,  too,  it 
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has  led  to  the  sacrifice  of  literal  accuracy  in  order 
to  permit  of  the  presentation  of  the  facts  in  a 
summary  form. 

As  it  is  my  desire  to  set  out  the  position  as  it 
exists,  not  as  it  might  be,  I  have,  as  a  rule,  refrained 
from  the  expression  of  personal  opinions  on  con- 
stitutional points ;  on  undecided  questions  of  law, 
however,  I  have  not  hesitated  to  express  my  own 
views,  in  the  hope  of  eliciting  expressions  of 
opinion  from  others  better  qualified  to  judge  than 
myself. 

To  the  Hon.  J.  W.  TAVERNER,  Agent-General  for 
Victoria,  and  to  the  Hon.  J.  G.  JENKINS,  formerly 
Premier  and  late  Agent-General  for  South  Australia, 
I  am  glad  to  express  my  thanks,  both  for  their  kind 
reception  of  my  lecture  and  for  information  which 
their  practical  experience  of  responsible  government 
has  enabled  them  to  give  me. 

A.  BERRIEDALE  KEITH. 

December,  1908. 
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CHAPTER  I. 

THE  BEGINNINGS  OF  COLONIAL  SELF-GOVERNMENT. 

IN  the  year  1840,  when  the  history  of  colonial  self-govern- 
ment may  fairly  be  said  to  take  a  fresh  start,  the  majority  of 
British  Colonies  were  in  possession  of  the  form  of  government 
known  as  representative.  The_history  of  colonial  develop- 
ment, has  sometimes  been  traced  as  running  through  a 
normal  development  from  the  Crown  Colony  form  of  govern- 
ment, under  which  the  legislative  and  executive  powers  are 
both  wielded  by  the  Crown  and  officers  appointed  by,  and 
responsible  to,  the  Imperial  Government,  to  the  representative 
stage,  in  which  the  legislature  is  composed  of  elected  repre- 
sentatives of  the  people,  while  the  executive  authority  is  still 
in  the  hands  of  the  Imperial  Government,  and  thence  to 
TftgpnTisThTe  institutions  reproducing  as  far  as  possible  in  the 
Colonies  the  forms  of  ministerial  government  at  home.  J3ut, 
in  fact,  no  such  symmetry  can  be  traced  in  colonial  history ; 
the  earliest  form  of  Constitution  has  a  close  resemblance  to 
representative  government,  and  the  history  of  the  Colonies  is 
best  regarded  as  either  progress  from  this  form  to  higher 
things,  or  regress  to  Crown  Colony  administration.  For  the 
8ystem_Qi  representative  government  is  essentially  unstable ; 
it  inevitably  involves  a  state  of  conflict  between  the  executive 

K.  B 
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and  the  legislature.,  as  is  indeed  seen  to-day  in  all  countries 
in  which  the  full  system  of  a  Parliamentary  executive  is  not 
accepted  as  part  of  the  Constitution.  The  legislature,  partly 
elective,  partly  nominated,  found  itself  unable  to  enforce  its 
wishes  on  officials  who  did  not  owe  their  appointment  to  the 
colonial  legislature,  who  in  many  cases  were  not  connected 
in  any  way  save  by  their  public  appointments  with  the 
colony,  and  who  could  not  expect  to  earn  the  approval  of  the 
Home  Government  for  anything  save  action  conceived  in  the 
interests  of  the  United  Kingdom.  On  the  other  hand,  the 
executive  were  at  the  mercy  of  the  legislature  as  far  as 
supply  was  concerned,  except  as  regards  the  short  civil  list, 
which  was  inadequate  as  a  rule  even  to  provide  for  the 
salaries  of  the  officials,  and  which  left  it  entirely  to  the 
legislature  (a)  to  provide  the  funds  to  carry  out  the  necessary 
public  works  and  other  measures  for  the  benefit  of  the  colony, 
which  the  executive  felt  bound  to  endeavour  to  see  carried 
into  effect.  Every  colonial  Governor  had  therefore  to  devote 
himself  to  alternate  attempts  to  bully  and  cajole  the  legisla- 
ture into  compliance  with  his  proposals,  and  in  not  a  few 
cases  Governors  were  reduced  to  the  expedient  of  constant 
dissolutions  in  the  hope,  usually  vain,  of  persuading  the 
Assembly  to  accept  their  views  as  an  alternative  to  a  fresh 
appeal  to  their  constituents.  Even  if  a  Governor  were  lucky 
enough  to  manage  to  get  along  satisfactorily  with  his  legis- 
lature, he  might  find  himself  at  loggerheads  with  the 
judiciary,  who,  though  belonging  to  the  same  social  caste  as 


(a)  In  every  responsible  Government  colony  the  foundation  for  taxation  is, 
as  in  England  (May,  Parl.  Practice,  ch.  xxii.),  its  necessity  for  the  public 
service,  as  declared  by  the  Governor  through  his  Ministers.  Lord  Durham 
regarded  the  absence  of  such  a  rule  as  one  of  the  principal  factors  in  the 
misgovernment  of  Canada  (Harrison  Moore,  Commonwealth  of  Amtralia, 
p.  116).  It  exists  in  every  Crown  Colony,  but  the  right  of  the  private 
member  to  propose  money  votes  still  survives  in  Bermuda  and  Bahamas.  In 
Barbados  it  has  been  modified  by  local  legislation. 
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the  executive,  were  separated  from  it  by  professional  feeling, 
and  who  indeed  had  often  sufficient  cause  to  interfere  with  the 
illegal  and  unwise  acts  of  colonial  Governors. 

Assuming,  however,  that  a  Governor  was  sufficiently  skilful 
to  avoid  disputes  in  the  colony,  he  might  find  himself  involved 
in  troubles  with  the  Home  Government,  from  which  he  held 
his  office  and  to  which  alone  he  could  look  for  advancement. 
The  control  exercised  over  colonial  enactments  by  Downing 
Street  was  minute  and  irritating  ;  its  extent  may  be  judged 
that  in  the  years  from  1836  to  1864,  of  which  about  twenty 
fall  in  the  period  of  self-government,  no  fewer  than  three 
hundred  and  forty-one  Bills  were  reserved  under  the  Royal 
Instructions  in  the  North  American  Colonies  alone,  and  forty- 
seven  of  these  Bills,  for  one  reason  or  another,  never  received 
the  Royal  Assent  at  all.  It  is  perfectly  true  that  in  the 
majority  of  cases,  though  by  no  means  in  all,  there  was  good 
warrant  for  this  supervision,  and  that  many  of  the  colonial 
Bills  were  strangely  devoid  of  prudence,  but  in  many  cases  it 
might  have  been  better  to  leave  the  colony  to  buy  its  own 
experience,  while  in  others  the  disallowance  was  obviously 
due  to  an  imperfect  realisation  of  the  real  state  of  affairs  in 
the  Colonies,  a  defect,  however,  due  in  the  main  to  the  lack  of 
care  taken  by  Governors  in  explaining  to  the  Home  Govern- 
ment the  actual  circumstances  of  the  Colonies  under  their 
government. 

A  weak  executive  and  a  discontented  legislature  cannot 
permanently  co-exist,  and  in  the  great  colonies  where  there  is 
a  large  and  increasing  white  population  the  development  of  a 
Parliamentary  executive  is  a  natural  solution  of  the  problem. 
But  in  small  islands  or  in  tropical  colonies  where  there  is 
relatively  a  large  native  population  circumstances  differ,  and 
tlie  executive  can  only  obtain  the  necessary  strength  at  the 
expense  of  the  independence  of  the  legislature.  There  are 
very  many  examples  of  this  process,  and  historically  they  are 
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interesting  in  the  extreme.  In  1840,  representative  govern- 
ment existed  in  British  Ghiiana,  Jamaica,  Grenada,  Tobago, 
St.  Vincent,  Antigua,  Dominica,  St  Kitts,  Nevis,  Montserrat, 
the  Virgin  Islands,  Bahamas,  Bermuda  and  Barbados,  as 
well  as  in  the  North  American  Colonies  and  in  British 
Honduras,  whose  colonial  status  was  not  yet  fully  recog- 
nized (b) .  In  some  cases  it  had  existed  from  the  first 
colonisation,  in  accordance  with  the  maxim  that  the  English 
settler  carries  with  him  the  common  law ;  and  the  •  only 
political  institution  which  the  Crown,  without  the  authority 
of  Parliament,  can  set  up  for  him  is  a  government  based  on 
that  of  the  United  Kingdom  as  it  existed  in  the  time  after 
the  Restoration.  In  other  cases  the  Royal  prerogative  of 
legislating  for  a  conquered  or  ceded  colony  had  been  used  to 
grant  a  representative  Constitution,  and  the  decision  of 
Lord  Mansfield  in  the  famous  case  of  Campbell  v.  Hall  (e) 
had  established  the  doctrine  that  such  a  Constitution  once 
granted  could  not  be  revoked  by  any  power  short  of  an  Act 
of  Parliament.  Financial  difficulties,  the  impossibility  of 
adjusting  the  relations  of  the  executive  to  the  legislature  in 
Colonies  where  the  legislature  is  and  must  be  representative 
of  a  mere  handful  of  the  population,  and  other  causes  have 
combined  to  reduce  the  number  of  Colonies  which  still  possess 
representative  government  without  responsible  Ministries  to 
three  only,  Barbados,  Bermuda,  and  the  Bahamas,  while  in 
financial  matters,  subject  to  the  grant  of  a  civil  list  by  Order 
in  Council,  British  Guiana  has  representative  government. 
Jamaica  indeed  for  many  years  almost  enjoyed  responsible 
government  (d),  for  the  officers  appointed  were  in  close  touch 
with  the  legislature,  whose  will  was  nearly  supreme,  but  the 

J  (b)  Cf.  Journ.  Royal  Soc.  of  Arts,  Ivi.  343. 

(e)  20  St.  Tr.  239 ;    Shortt  &  Doughty,  Documents  relating  to  Const.  Hist. 
Canada,  1759-91,  pp.  366  seq. 

(d)  See  House  of  Lords  Papers,  1864,  xiii.  205. 
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weakness  of  the  system  was  plainly  revealed  in  the  rebellion 
of  1865,  and  the  legislature  next  year  extinguished  voluntarily 
its  authority.  In  the  rest  of  the  West  Indies  the  main  cause 
of  alteration  was  financial  trouble,  and  the  natural  insistence 
of  the  Imperial  Government  on  retaining  the  complete 
control  over  legislation  where  imperial  funds  were  to  be 
granted.  In  1876,  Tobago,  Grenada,  and  St.  Vincent  sur- 
rendered their  independent  legislatures  (e),  while  in  the  case 
of  the  Leeward  Islands  the  process,  which  began  earlier  and 
was  accelerated  by  the  federation  of  the  group  in  1871,  was 
not  completed  until  1898,  when  the  financial  needs  of  the 
group  induced  the  legislatures  of  Antigua  and  Dominica  to 
surrender  their  elective  element. 

It  is  significant  that  even  in  the  case  of  the  Colonies  which 
still  remain  under  representative  government  some  attempt 
has  been  made  to  reconcile  the  natural  opposition  of  the 
executive  and  the  legislative  powers.  In  Barbados  there  has 
been  created,  by  agreement  with  the  legislature,  an  executive 
committee  on  which  sit  members  of  the  two  houses  of  the 
legislature  with  members  of  the  colonial  executive,  and  which 
initiates  all  money  votes,  prepares  the  estimates  and  intro- 
duces government  business  (/).  In  the  Bahamas  and 
Bermuda  the  plan  is  adopted  of  adding  to  the  ordinary 
members  of  the  executive  council  members  of  the  colonial 
legislature,  whose  presence  in  the  council  enables  the  govern- 
ment to  weigh  more  easily  the  real  feeling  of  the  legislature 
on  business  and  facilitates  the  carrying  of  governmental 
measures  through  the  Houses. 

In  none  of  these  cases,  however,  can  much  further  develop- 
ment be  looked  for.  Bermuda  is  still  an  Imperial  fortreo, 
while  in  the  Bahamas  and  in  Barbados  the  Imperial  Govern- 

(f)  39  &  40  Viet.  c.  47. 

(/)  Part.  Paper»  [C.  264o]  ;    Barbados  Act«,  No.  66  of  1891,  li 
1902. 
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ment  is  trustee  for  the  comparatively  large  native  population, 
so  that  these  Colonies  will  probably  always  remain  examples 
of  imperfect  development,  unless  some  circumstance  arises  to 
render  it  necessary  to  repeal  their  constitutional  freedom.    In 
the  North  American  and  the  Australian  Colonies  the  advance 
from  this  state  seems  so  obvious  that  we  are   apt   not  to 
extend  full  recognition  to  the  substantial  originality  of  the 
proposals  contained  in  Lord  Durham's  report  on  the  pro- 
vinces of  Upper  and  Lower  Canada  in  1838.    Eepresentative 
government  had  been  introduced  into  the  two  Canadas  in 
1791,  when  they  were  given  Constitutions  on  much  the  same 
general  lines.     The  following  fifty  years  were  marked  by  a 
long   series   of   conflicts   between   the   governors   and   their 
legislatures  in  which  both  sides  showed  want  of  sympathy 
and  reasonableness,  culminating  in   the   abortive   Papineau 
rebellion  in  Lower  Canada  and  in  grave  unrest  in  the  Upper 
Province.     It  was  therefore  a  bold  measure  and  one  showing 
real  political  genius  to  suggest,  as  the  proper  mode  of  reform, 
a  measure  which  took  the  general  control  of  colonial  affairs 
definitely  and  once  for  all  out  of  the  hands  of  the  Home 
Government.     Lord  Durham  (g)  was,  indeed,  wrong  in  many 
of  his  recommendations:  he  completely  failed  to  see,  what 
Lord   Dorchester   had    seen    before   him,   that   the   French 
nationality  had  such  a  hold  on  the  Province  of  Quebec  that 
its  power  could  never  be  shaken,  and  the  union  of  the  two 
provinces  which  he  recommended  was  a  failure  and  had  to  be 
undone  on  federation  in  1867.     But  the  fundamental  sound- 
ness of  his  purely  political  views  is  seen  in  the  enduring 
character  of  the  edifice  of  responsible  government  which  was 
reared  through  him,  and  in  the  fact  that  no  single  point  of 
his  exposition  of  the  fundamental  character  of  responsible 
government  requires  alteration  to-day  after  sixty-six  years  of 

(ff)  His  report  was  reprinted  in  1902  by  Methuen.     Of.  Egerton,  Canada, 
pp.  146—153. 
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actual  experience  of  its  working.  In  rejecting  the  proposed 
solution  of  the  constitutional  question  by  the  expedient  of  an 
elective  executive  council — an  idea  which  has  analogies  in 
the  early  history  of  English  Constitutionalism — he  wrote: 
"  Every  purpose  of  popular  control  might  be  combined  with 
every  advantage  of  vesting  the  immediate  choice  of  advisers 
in  the  Crown,  were  the  colonial  Governor  to  be  instructed  to 
secure  the  co-operation  of  the  Assembly  in  his  policy  by 
entrusting  its  administration  to  such  men  as  could  command 
a  majority,  and  if  he  were  given  to  understand  that  he  need 
count  on  no  aid  from  home  in  any  difference  with  the 
Assembly  that  should  not  directly  involve  the  relations 
between  the  mother  country  and  the  colony."  The  Imperial 
Government  deserve  all  credit  for  their  prompt  acceptance  of 
these  somewhat  revolutionary  proposals,  and  Mr.  Poulett 
Thomson  was  sent  out  in  1838  with  full  instructions  for 
bringing  the  system  into  operation.  It  was  expressly  laid 
down  that  the  duty  of  acting  in  accordance  with  the  wishes 
of  the  Assembly  was  not  incumbent  in  cases  where  imperial 
interests  were  involved,  but  that  in  cases  of  local  interest  the 
Governor  should  guide  himself  by  their  wishes  instead  of 
endeavouring  to  lead  them  to  adopt  his  policy.  It  was  also 
provided  that  a  change  should  be  made  in  the  tenure  of  the 
chief  executive  officers  to  permit  of  alterations  in  the  holders 
of  these  offices  to  be  made  "as  often  as  any  sufficient 
motives  of  public  policy  might  suggest  the  expediency." 
The  new  system  received  further  definition  in  a  series  of 
three  resolutions  (/>)  proposed  in  1841  by  the  first  Ministry 
of  the  Parliament  established  by  the  Act  of  1840  and  agreed 
to,  which  asserted  the  necessity  of  the  Governor  acting  on 
the  advice  of  Ministers,  the  requirement  that  Ministers  should 
be  persons  possessed  of  the  confidence  of  the  representatives 

(A)  Egerton,  Canada,  pp.  174,  176. 
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of  the  people,  and  the  duty  of  the  provincial  administration 
to  use  their  efforts  to  secure  that  the  Imperial  Government 
should  use  its  powers  in  accordance  with  the  wishes  of  the 
provincial  legislature.  The  death  of  Lord  Sydenham  a  few 
days  after  the  resolutions  had  been  adopted  delayed  for  a 
time  their  taking  full  effect,  as  his  successors,  Sir  Charles 
Bagot  and  Sir  Charles  Metcalfe,  were  hardly  quite  in  full 
sympathy  with  the  idea  of  self-government,  but  they  received 
an  extension  and  definition  from  Lord  Elgin  under  whose 
government  the  principles  of  self-government  took  on  their 
final  form  in  all  essentials  (i) . 

The  example  of  the  Canadas  was  naturally  followed  without 
delay  by  the  other  Colonies,  but  it  was  not  until  1848,  at 
the  urgent  instance  of  the  Secretary  of  State,  that  the  full 
measure  of  self-government  was  fairly  under  way  in  Nova 
Scotia  and  New  Brunswick,  and  until  1851  that  Prince 
Edward  Island  received  the  benefit  of  the  system.  The 
delay  was  not  due  to  any  reluctance  to  sanction  the  adoption 
of  responsible  government  on  the  part  of  Lord  Grey,  but  to 
the  natural  obstacles  which  presented  themselves  from  at 
once  the  difficulty  of  inducing  Governors  brought  up  under 
the  old  regime  to  accommodate  themselves  to  the  new  system 
and  the  lack  of  readiness  in  an  Assembly  to  fall  into  the 
ordinary  principles  of  Parliamentary  government.  In  Nova 
Scotia,  for  example,  the  Secretary  of  State  found  that  the 
legislature  was  not  ready  to  make  provision  for  the  treasurer 
whose  post  it  was  desired  to  abolish  and  to  replace  by  two 
political  officers,  and  ultimately  he  had  to  instruct  the 
Governor  to  bow  to  the  decision  of  the  Assembly  in  the 
matter  (k) ,  a  decision  which  was  resented  both  by  some  of 

(i)  See  Earl  Grey,  Colonial  Policy,  i.  205 ;  Walrond,  Letters  of  Lord  Elgin, 
pp.  40  seq. ;  Egerton,  Canada,  pp.  191  seq. 

(k)  House  of  Commons  Papers,  1847-8,  xlii.  56  neq. ;  of.  Egerton,  op.  cit. 
pp.  186 — 190  ;  Houston,  Gomt.  Documents  of  Canada. 
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the  residents  in  the  province  and  by  the  opposition  in  the 
Imperial  Parliament.  In  the  case  of  Newfoundland,  there 
was  still  longer  delay  in  giving  way  to  the  wishes  of  the 
people,  and  at  first  the  Imperial  Government  could  not  see 
their  way,  in  view  of  the  treaties  with  the  United  States  and 
France  affecting  the  colony,  to  sanction  the  extension  to  the 
colony  of  the  same  form  of  government  as  in  the  maritime 
provinces  and  Canada.  But  at  last  they  yielded  in  view  of 
the  fact  that  the  financial  management  of  the  colony  was 
most  unsatisfactory,  and  that  the  grant  of  self-government 
promised  to  lessen  the  difficulties  of  the  situation ;  and  in 
18o5  the  Governor  was  authorized  to  adopt  the  system  of 
ministerial  responsibility  in  its  full  form,  while  later  an 
assurance  was  given  by  Mr.  Labouchere  that  the  colony 
would  be  consulted  before  any  further  treaty  arrangements 
were  made  concerning  it  (/). 

The  same  year  saw  the  completion  of  the  grant  of  self- 
government  to  the  four  Australian  Colonies.  It  had  been 
foreshadowed  in  the  Imperial  Act  of  1850,  which  empowered 
the  legislatures  already  in  existence,  which  were  representa- 
tive in  character  since  1842,  to  alter  their  Constitution  by 
erecting  two  Houses  in  place  of  one,  and  the  power  was  used 
by  all  the  Colonies  save  Western  Australia,  which  was  still  a 
mere  handful  of  settlers  far  removed  both  in  space  and  in 
sentiments  from  the  rest  of  Australia.  There  was  a  good 
deal  of  discussion  in  the  Colonies  and  in  the  mother  country 
on  the  precise  terms  to  be  given  the  Colonies,  and  in  the 
Constitutional  Bills  of  New  South  Wales  and  Victoria  it 
was  sought  to  establish  a  legislative  distinction  between 
the  matters  which  were  imperial  and  those  which  were 
of  purely  local  interest.  It  was,  in  fact,  decided  by  the 
local  legislatures  to  restrict  the  power  of  disallowance  of 
Acts  to  those  of  imperial  interest,  and  imperial  interest*  were 

(I)  Prowse,  Hut.  of  SeicfotuuUand,  pp.  460  Mf • 
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restricted  to  allegiance,  naturalization,  treaties,  political  inter- 
course with  foreign  Governments,  the  discipline  of  the 
troops  and  defence,  to  which  list  Victoria  added  divorce, 
while  Tasmania  wished  to  be  able  to  dismiss  the  Governor 
and  to  define  the  imperial  prerogative.  This  proposal 
the  Imperial  Government  declined  to  accept,  and  indeed  it 
would  have  been  foolish  in  the  extreme  thus  to  limit  before- 
hand imperial  interests.  But  generally  the  colonial  legis- 
latures got  their  own  way,  and  their  Acts  were  accepted  and 
allowed  with — in  the  case  of  New  South  Wales  and  Victoria — 
comparatively  slight  alterations.  At  the  same  time,  the 
Colonies  were  relieved  from  the  operation  of  the  land  Acts  in 
force,  and  were  entitled  to  control  their  vast  areas  of  land  (m) . 

In  New  Zealand,  the  Act  of  1852  (n)  gave  representative 
government,  but  as  no  mention  of  responsible  government 
was  made  in  the  Act,  the  colonial  legislature  proceeded  to 
petition  for  the  grant  of  that  form  of  government  by  the 
alteration  of  the  Constitution.  The  Secretary  of  State,  how- 
ever, pointed  out  that  all  that  was  wanted  was  not  an  altera- 
tion of  the  Constitution  but  the  passing  of  a  pension  Act  to 
secure  pensions  on  abolition  of  office  to  those  officials  whose 
posts  would  be  made  political  by  associating  them  with  the 
confidence  of  the  legislature,  and  on  this  being  done  the 
Governor  was  instructed  that  the  colony  should  enjoy  in 
the  fullest  measure  the  doctrine  of  responsible  government  (o) . 

Accordingly,  a  Ministry  was  formed  in  1856,  and  the 
Governor  laid  down  in  a  minute,  which  was  approved  by  the 
Secretary  of  State,  the  doctrines  of  self-government  in  the 
propositions  that  in  local  affairs  the  Governor  would  act  as 

(m)  See  18  &  19  Viet.  c.  54  (New  South  Wales),  c.  55  (Victoria) ;  Tasmanian 
Act  (17  &  18  Viet.  No.  17)  ;  South  Australian  Act  (No.  2  of  1855-6);  aud 
jenks,  Hist,  of  the  Australasian  Colonies,  1896;  and,  for  Tasmania,  Acts,  <$r. 
of  the  Legislative  Council,  1879,  pp.  54 — 56. 

(n)  15  &  16  Viet.  c.  72. 

(o)  House  of  Commons  Papers,  1860,  xlvi.  169. 
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a  constitutional  monarch,  but  would  be  free  to  act  on  his  own 
responsibility  in  matters  of  imperial  interest,  but  would  con- 
sult Ministers  even  in  those  cases,  and  refer  their  views  to 
the  Secretary  of  State.  He  added  that  in  appointments  he 
would  expect  an  assurance  in  each  case  that  the  person 
recommended  was  a  fit  and  proper  person  for  the  post  (p). 

In  1859  the  newly-created  colony  of  Queensland  received, 
immediately  on  its  creation,  responsible  government,  which 
the  Governor  interpreted  in  terms  very  similar  to  those  used 
by  the  Governor  of  New  Zealand  in  1856.  He  also  placed 
great  stress  on  the  Governor's  right  to  secure  that  appoint- 
ments were  not  bestowed  on  persons  unworthy  of  office,  and 
in  this  view  he  had  the  support  of  his  Ministers  (q). 

The  next  grant  of  responsible  government  was  offered  in 
1869  to  the  Cape  of  Good  Hope(r).  The  correspondence 
arose  out  of  the  military  question  of  the  defence  of  the  colony 
against  the  Kaffirs.  The  Imperial  Government,  as  early  as 
1867,  intimated  their  expectation  that  the  colony  would 
assume  some  of  the  burden  of  the  cost  of  its  defence,  while 
the  Governor  represented  that  the  colony  was  too  poor  to  do 
so,  though  it  fully  recognized  that  it  ought  so  to  act  if  and 
when  funds  were  available.  The  Governor  was  himself 
much  opposed  to  self-government,  and  it  is  decidedly  interest- 
ing to  note  that  he  prophesied  without  doubt  that  the 
inevitable  result  of  self-government  would  be  the  secession 
of  the  Colonies.  He  considered  such  secession  inevitable  in 
the  case  of  Australia,  New  Zealand,  and  North  America, 
and  did  not  disapprove  the  grant  of  self-government  there ; 
but  he  thought  that  South  Africa  was  not  ripe  for  setting  up 
for  itself,  and  considered  that  it  waa  essential  in  the  interests 
of  the  natives,  and,  indeed,  of  all  concerned,  to  maintain  the 

(p)  Ibid.  pp.  228,  229,  481. 

(q)  Ibid.  1861,  xl.  607  teq. 

(,)  Parl.  Paper*  [C.  469],  [C.  608],  [C.  732]. 
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existing  arrangements.     He  recognized,  however,  the  need  of 
restoring  harmony  to  the  relations  of  the  Executive  and  the 
legislature,  and  he  accordingly  obtained  the  permission  of 
the  Secretary  of  State — who,  however,  favoured  responsible 
government — to  put  before  the  constituencies  a  proposal  for 
the  amalgamation  into  one  of  the  two  Houses  of  the  legis- 
lature.    The  plan  was,  of  course,  intended  to  diminish  the 
difficulty  of  dealing  with  two  bodies,  both  elective  and  apt 
both   to   be   in   opposition,  but,  as  the  Secretary  of  State 
pointed  out,  the  plan  was  hardly  likely  substantially  to  lessen 
the  difficulties  of  the  executive  Government.     At  any  rate, 
the  idea  never  was  tried,  as  the  Assembly  threw  out  the  Bill, 
and   the   last   chance   of  the  reversion   of  the   Cape   to   a 
Crown   Colony  disappeared.      Sir   Philip   Wodehouse,  who 
held  these  pessimistic  views  as  to  the  possibility  of  responsible 
government  in  the  Colonies,  was  succeeded  by  Sir  Henry 
Barkly,  who  was  inclined  to  favour  responsible  government 
from  his  experience  of  it  in  Australia,  and  he  received  a  clear 
intimation  from  the  Secretary  of  State  that  the  better  course 
for  the  colony  to  adopt  was  to  accept  the  offer  of  responsible 
government,  while  it  was  stated  that  there  was  little  proba- 
bility of  the  Imperial  Government  consenting  to  the  annexa- 
tion of  the  goldfields  until  the  colony  accepted  responsible 
government.     This  view  must  be  regarded  as  having  been 
inevitable,  inasmuch  as  an  executive  Government  too  weak  to 
manage  satisfactorily  the  affairs  of  the  Cape  could  not  in 
reason  be  expected  to  take  upon  itself  the  responsibility  for 
the  control  of  the  new  and  distant  territories  proposed  to  be 
annexed.     On  the  other  hand,  the  situation  was  seriously 
complicated  by  the  fact  that  the  residents  in  the  eastern  part 
of  the  colony  were  not  anxious  for  the  grant  of  responsible 
government,  which  would  result  in  their  being  ruled  from 
Capetown  and   the  west,  and  in  consequence   the    Bill    to 
establish  responsible  government  was  rejected  in  the  Upper 
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House,  in  1871,  by  twelve  votes  to  nine,  there  being  in  the 
majority  eight  eastern  members,  and  in  the  minority  in  favour 
of  the  Bill  only  two.  But  the  check  was  only  temporary,  and, 
indeed,  in  view  of  the  complicated  relations  with  the  Orange 
Free  State  and  the  Transvaal  over  the  new  territories,  which 
the  Imperial  Government  were  desirous  of  accepting  for  the 
colony,  it  was  essential  for  the  maintenance  of  the  British 
position  that  the  Government  should  be  supported  by  the 
weight  of  a  responsible  Ministry.  This  view  accordingly 
prevailed  when  the  Bill  was  re-introduced  in  1872,  and  it 
was  passed  by  the  two  Houses,  though  there  still  were  some 
discontented  persons  who  protested  against  the  domination 
of  the  west  over  the  east  of  the  colony.  Luckily,  they  were 
not  in  a  position  to  make  their  views  effective,  and  the 
Imperial  Government  were  not  willing  to  override  the 
colonial  legislature  in  the  matter.  Whatever  the  dis- 
advantages of  the  position,  the  colony,  as  divided,  would 
have  been  far  too  weak  for  any  effective  part  to  have  been 
taken  by  it  in  South  African  politics,  and  the  results  might 
have  been  the  loss  of  the  British  hegemony  in  South  Africa. 
In  Natal  (a)  the  grant  of  self-government  was  longer 
delayed.  There  were  a  good  many  reasons  for  this  fact. 
The  population  was  not  only  small  but  the  country  was 
surrounded  by  fierce  native  tribes,  which  could  only  be  kept 
at  a  distance  by  the  exertions  of  the  Imperial  forces ;  and  it 
was  established  by  the  discussions  of  1869  in  the  Cupe  that 
purely  native  risings  must  be  subdued  by  the  use  of  the  local 
forces  in  any  case  where  self-government  was  granted.  As 
the  native  policy  of  Natal  must  obviously  re-act  upon  all  the 
relations  of  the  Crown  to  the  native  races  in  South  Africa, 
the  Crown  could  not  well  entrust  the  conduct  of  affairs  in 
Natal  to  a  Ministry  whose  actions  it  could  in  no  way  super- 

(»)  Parl.  Papers  [C.  6487]  and  [C.  7013]. 
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vise  effectively.  But  equally  naturally  the  white  population 
was  anxious  to  obtain  the  same  status  as  the  population  in 
the  Cape,  and  their  desire  became  more  possible  of  fulfilment 
when  the  defeat  of  the  Zulus  left  the  danger  from  the  natives 
much  less  serious.  But  it  was  not  until  1892  that  the  colonial 
legislature,  in  which  the  official  members  were  instructed  not 
to  vote  against  the  proposal,  was  able  to  produce  a  Bill  in 
which  the  Imperial  Government  could  concur.  This  result 
was  reached  after  discussion  between  the  Secretary  of  State 
and  Sir  John  Robinson  and  Mr.  Sutton,  who  were  sent  to 
England  as  the  representatives  of  the  responsible  Government 
party  in  the  legislature.  The  principal  points  in  which  the 
Bill  was  altered  to  meet  the  views  of  the  Colonial  Secretary 
are  worth  enumeration.  In  the  first  place,  the  legislature 
was  to  consist  of  two  chambers  instead  of  one  chamber  as 
desired  by  the  colony,  the  Secretary  of  State  not  being 
prepared  to  adopt  a  form  of  legislature  unknown  in  any  self- 
governing  colony.  Secondly,  the  legislature  placed  at  the 
uncontrolled  disposal  of  the  Governor  10,000/.  a  year,  to  be 
used  for  the  welfare  of  the  natives ;  the  colonial  draft  granted 
20,COO/.  but  retained  the  right  of  appropriation  of  the  items. 
In  the  third  place,  the  power  of  the  Governor,  as  supreme 
chief  over  the  natives,  was  to  be  exercised  by  him  on  his  own 
responsibility,  instead  of  being  delegated  to  the  Governor  in 
council,  as  proposed  by  the  colonial  Bill.  The  delegates 
protested  against  some  of  the  alterations,  especially  the  attempt 
to  place  the  native  policy  in  the  hands  of  the  Governor,  but 
they  gladly  accepted  the  altered  Bill  as  a  whole,  and  it  was 
sent  out  by  Lord  Knutsford  for  the  acceptance  of  the  people 
and  legislature.  But  the  election  held  was  unfavourable  to 
responsible  government  by  fourteen  votes  to  ten,  and  the 
Legislative  Council  declined  to  proceed  with  the  Bill.  But 
election  petitions  were  promptly  brought  against  four  of  the 
anti-responsible  government  party  and  they  were  unseated, 
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while  the  new  elections  resulted  in  the  return  of  four  members 
in  favour  of  responsible  government.  The  Bill  then  was 
re-introduced  into  the  Council,  and  passed  as  Act  No.  14  of 
1893,  receiving  the  sanction  of  the  Imperial  Government. 

Western  Australia  (t)  had  received  responsible  government 
in  the  year  1890.  In  1870  it  was  granted  representative 
government,  but  for  some  years  after  that  its  future  seemed 
to  lie  on  lines  remote  from  those  of  the  rest  of  Australia.  By 
the  middle  of  the  eighties,  however,  the  influx  of  Australians 
from  the  east,  and  the  growth  of  a  colonial  population,  led  to 
a  development  of  the  demand  for  self-government,  and  the 
legislature  began  to  frame  projects  for  the  alteration  of  the 
Constitution.  The  Imperial  Grovernment  felt  some  difficulty 
in  meeting  their  wishes,  owing  to  the  vast  size  of  the  terri- 
tories of  the  colony,  the  divergence  of  interests  between  the 
several  parts,  the  responsibility  involved  in  the  maintenance 
of  order  on  the  gold  fields,  and  .the  comparatively  large 
aboriginal  population,  the  protection  of  which  was  found 
exceedingly  difficult,  even  under  a  Crown  executive.  Various 
schemes  were  mooted  to  meet  these  objections,  and  plans  for 
the  division  of  the  colony  were  considered.  But  finally  the 
Imperial  Government  decided  to  postpone  consideration  of 
the  position  as  to  division,  and  the  local  legislature  passed  an 
Act,  which  was  confirmed  by  an  Imperial  Act  of  1890,  under 
which  the  Government  of  Western  Australia  was  re-organized 
as  a  responsible  Government.  The  legislature  was  divided 
into  two  Houses — the  upper  to  be  nominated  in  the  first 
instance,  but  to  become  elective  when  the  colony  should 
have  a  population  of  60,000  people,  exclusive  of  aborigines,  or 
six  years  should  have  passed  since  the  summoning  of  the  first 
nominee  council.  As  a  matter  of  fact,  the  new  provision 
was  brought  into  force  by  an  Act  of  189 1,  as  a  result  of  the 
increase  in  the  population  of  the  colony. 

(t)  Parl.  Papers  [C.  5743],  [C.  5752],  [C.  5919],  [C.  5919  I.]. 
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The  cases  of  the  Transvaal  and  the  Orange  River 
Colonies  (u)  were  in  many  respects  unique.  Under  the 
terms  of  peace  by  which  the  war  was  terminated,  the  Colonies 
were  promised,  in  due  course,  representative  institutions  ;  and 
in  the  negotiations  leading  up  to  the  surrender  it  was  expressly 
stated  that  the  Imperial  Government  would,  as  soon  as  possible, 
give  them  a  Constitution  on  the  model  of  that  of  the  Cape. 
In  accordance  with  this  undertaking,  the  Imperial  Govern- 
ment framed  a  Constitution,  embodied  in  Letters  Patent, 
under  which  the  Transvaal  received  representative  govern- 
ment, with  a  single  chamber  and  a  certain  number  of  nominees 
added  to  the  elective  members.  This  Constitution  was 
received  with  some  criticism  in  the  colony,  because  of  the 
obvious  difficulty  of  the  conduct  of  the  Government  by  an 
executive  which  was  without  Parliamentary  experience,  and, 
on  the  advent  of  the  Liberal  Government  to  office  in  1905, 
the  decision  was  taken  to  create  at  once  responsible  govern- 
ment in  both  the  colonies.  A  commission,  of  which  the 
chairman  was  Sir  West  Ridgeway,  proceeded  to  South  Africa 
to  make  inquiries  as  to  the  possible  basis  of  the  Constitution 
as  regards  electoral  arrangements,  and,  as  a  result,  there  were 
issued  in  the  end  of  1906  Letters  Patent,  creating  responsible 
government  for  the  Transvaal,  followed  in  1907  by  similar 
Letters  Patent  for  the  Orange  River  Colony.  By  these 
instruments  the  Colonies  were  at  once  accorded  full  self- 
government,  subject  only  to  reservations  as  to  native  affairs, 
in  which  the  Governor  was  given  the  position  of  supreme  or 
paramount  chief,  independently  of  his  Ministers,  as  to  the 
employment  of  labour  under  servile  conditions,  and  as  to  the 
management  for  five  years  of  the  land  settlement  policy  of 
the  colony.  The  latter  reservation  was  due  to  the  fact  that, 
under  Crown  Colony  government,  a  considerable  number  of 

(«)  Part.    Papers   [Cd.    2400],    [Cd.    2479],  [Cd.  2823],  [Cd.    3250],    for 
Transvaal ;  [Cd.  3526]  for  Orange  River  Colony. 
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settlers  had  been  introduced,  and  it  was  thought  that  the 
policy  might  not  be  regarded  with  favour  by  the  new  Govern- 
ments,  and  that  the  settlers  might  not  receive  the  very  con- 
siderate treatment  essential  to  their  survival  in  the  difficult 
circumstances  of  South  Africa.  Power  was,  however,  given 
to  the  colonial  Governments  at  any  time  before  the  expiration 
of  the  period  to  take  over  the  full  control  of  the  matters 
within  the  management  of  the  board  appointed  to  look  after 
the  land  settlers,  on  an  agreement  being  arrived  at  with  the 
board,  and  approved  by  the  Governor  and  Secretary  of  State. 
The  same  policy  of  extending  the  advantages  of  self- 
government  to  all  territories  where  the  population  is  white 
has  been  followed  by  the  Canadian  Government  in  its 
dealings  with  the  vast  territories  in  the  north-west  entrusted 
to  the  care  of  the  Dominion  by  the  Imperial  Government  (x). 
In  1870  the  province  of  Manitoba  was  created  with  full  self- 
government,  and  in  1871  the  union  of  British  Columbia  with 
the  Dominion  was  combined  with  the  establishment  of  the 
system  of  ministerial  responsibility.  The  latest  additions  to 
the  list  of  provinces  were  made  in  1905,  when  the  great 
provinces  of  Alberta  and  Saskatchewan  were  carved  out  of 
the  North- Western  Territories  and  erected  into  provinces  with 
almost  the  same  privileges  and  rights  as  those  enjoyed  by  the 
older  provinces,  which  had  an  existence  independent  of  the 
Canadian  Parliament.  These  new  provinces  are  limited  in 
their  resources  in  some  respects,  but  they  enjoy  to  the  fullest 
degree  the  benefits  of  responsible  government. 

(x)  See  Munro,  Const,  of  Canada,  pp.  26  seq.  ;  and,  for  the  new  provinces, 
the  Canadian  Acts  (4  &  5  Edw.  VII.  c.  3  and  c.  42) ;  Revised  Statutes,  1906, 
Tol.  iv. ;  and  cf.  Lefroy,  Legislative  Power  in  Canada,  pp.  705 — 709. 
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CHAPTER  II. 

THE  LEGAL  BASIS  OF  THE  DOMINION  CONSTITUTIONS. 

IN  the  preceding  chapter  we  have  traced  the  circumstances 
under  which  the  several  Dominions  successively  obtained  the 
grant  of  responsible  government,  and  we  propose  now  to 
examine  the  legal  basis  in  which  in  each  case  the  grant  rests. 
While  there  are  in  point  of  fact  no  less  than  three  ways  in 
which  the  status  of  representative  government  has  been 
obtained,  by  imperial  legislation,  by  a  colonial  Act,  and  by 
Letters  Patent  issued  under  the  royal  prerogative,  it  will  be 
found  that  in  all  cases  the  grant  of  responsible  government 
rests  on  nothing  more  formal,  in  the  ultimate  analysis,  than 
instructions  from  the  Secretary  of  State  to  the  Governor, 
though  in  differing  degrees  the  Constitutions  recognize  the 
system  of  ministerial  government. 

There  is  no  hint  in  the  Imperial  Act  of  1840,  which 
reorganised  the  province  of  Canada,  that  it  was  intended 
vitally  to  alter  the  mode  of  government  hitherto  in  force. 
The  actual  introduction  of  responsible  government  consisted 
in  the  instructions  sent  to  the  Governor-General  to  take  as  his 
advisers  those  who  could  command  a  majority  in  the  legisla- 
ture, a  principle  which  in  a  few  years  developed  into  the  full 
doctrine  of  a  Parliamentary  executive.  Similar  instructions 
were  sent  to  the  Lieutenant- Governors  of  Nova  Scotia,  New 
Brunswick  and  Prince  Edward  Island,  and  by  1848—1849 
the  system  of  responsible  government  may  fairly  be  said  to 
have  been  established  in  Canada.  It  is  clearly  assumed  as 
existing  throughout  the  British  North  America  Act,  1867, 
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by  which  Canada  was  federated,  but  it  is  nowhere  expressly 
enacted  that  the  members  of  the  Government  must  have  seats 
in  the  legislature,  and  in  point  of  fact  the  Privy  Council  for 
the  Dominion  is  composed  of  many  persons  who  have  long 
ceased  to  hold  any  place  in  Parliament.  But  by  custom 
Ministers  are  as  much  required  to  have  seats  in  Parliament  as 
Ministers  in  the  United  Kingdom.  The  same  principle  was 
applied  when  British  Columbia  received  responsible  govern- 
ment on  its  union  with  the  Dominion  in  1871 ,  when  Manitoba 
was  given  the  same  privilege  in  1870,  and  on  the  recent 
creation  in  1905  of  the  two  provinces  of  Alberta  and 
Saskatchewan  (a).  Generally  speaking,  it  may  be  said  that 
in  Canada  the  principle  of  self-government  rests  on  the  con- 
ventions of  the  Constitutions,  whether  provincial  or  federal, 
and  not  upon  express  enactment. 

The  same  rule  applies  to  Newfoundland.  In  that  colony 
the  grant  of  responsible  government  was  made  in  1855  by 
despatch,  in  effect  instructing  the  Governor  to  adopt  the  same 
practice  in  choosing  the  members  of  the  newly-created  (k) 
Executive  Council  as  in  Canada.  There  is  no  provision  in  any 
local  Act  that  the  executive  councillors  shall  hold  seats  in  the 
legislature,  though,  of  course,  in  point  of  fact  they  as  a  rule 
do  so.  Exceptions  occasionally  occur,  as  in  1908,  when  the 
Minister  of  Justice,  Mr.  Kent,  was  for  several  months  not  a 
member  of  Parliament  (c). 

Similar  in  principle  are  the  Constitutions  of  the  Transvaal 

(a)  For  the  Acts,  see  Canadian  Revised  Statute*,  vol.  iv.  They  do  not,  in 
any  case,  formally  confer  responsible  government. 

(4)  An  Executive  Council  was  constituted  by  Letters  Patent  in  that  year, 
but  this  might  have  been  a  Crown  Colony  executive  for  all  that  the  document 
contains. 

(e)  So,  in  1907,  in  Queensland,  Mr.  Airey  was  for  a  time  without  a  seat  in 
Parliament ;  cases  iii  Canada,  in  Ontario  in  1898,  and  in  British  Columbia  in 
1900  are  given  in  Canada  Sess.  Papers,  1900,  No.  174  ;  but  great  exception 
was  taken  in  the  last  case,  which  was  one  of  the  causes  of  the  Lieutenant - 
Governor's  dismissal. 
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and  the  Orange  Biver  Colony,  granted  on  6th  December, 
1906,  and  5th  June,  1907,  respectively  (rf),  hut  in  them 
formal  notice  is  taken  of  the  existence  of  Ministers  with  seats 
in  the  legislature.  The  Constitutions  depend  on  the  Letters 
Patent  declaring  the  composition  of  the  legislature  and 
executive  issued  in  hoth  cases  under  the  royal  prerogative  of 
legislating  for  conquered  Colonies.  In  this  respect  the  posi- 
tion differs  fundamentally  from  that  in  Newfoundland,  w.here 
the  existence  of  a  representative  legislature  depends  on 
Letters  Patent  of  1832,  which,  precisely  speaking,  are  based 
on  the  right  of  the  Crown  to  establish  in  a  settled  colony  a 
Constitution  on  the  basis  of  the  English  Constitution  before 
the  rise  of  responsible  government  proper,  while  the  existence 
of  ministerial  government  rests  on  nothing  more  than  usage, 
and  the  instructions  to  the  Governor  and  the  creation  of  an 
Executive  Council  in  1855.  The  Governor  might  in  theory 
at  least  be  instructed  to  revert  to  the  practice  in  force  before 
1855,  and  to  choose  his  Ministers  at  will  without  regard  to 
Parliament,  and  it  is  possible  to  do  this  even  in  the  case  of 
the  Transvaal  and  Orange  River  Colony,  since  Ministers  are 
not  legally  bound  to  have  seats  in  the  legislatures. 

The  other  two  South  African  Dominions  owe  their  respon- 
sible government  to  local  Acts.  The  Cape  obtained  repre- 
sentative government  by  a  local  Ordinance  of  1852,  which 
the  then  existing  Legislative  Council  was  specially  empowered 
to  enact  by  Letters  Patent  of  1850,  and  in  1872  the  legisla- 
ture created  under  the  Ordinance,  which  was  confirmed  by 
an  Imperial  Order  in  Council  of  1853,  provided  by  the 
Constitution  Ordinance  Amendment  Act  (No.  1)  of  1872, 
that  five  specified  offices  could  (not  "  must ")  be  held  by 
members  of  the  Legislative  Council  or  House  of  Assembly 
without  vacating  their  seats,  and  provided  pensions  for  the 

(d)  Parl.  Papert  [Cd.  3250],  Transvaal;  [Cd.  3256],  Orange  River  Colony. 
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officers  holding  the  posts  "  in  the  event  of  retirement  on 
political  grounds."  It  is  therefore  only  by  constitutional 
custom,  as  in  Canada  and  Newfoundland,  that  Ministers  are 
regularly  members  of  Parliament.  In  the  case  of  Natal, 
which  received  representative  government  in  1856,  the  Act 
(No.  14)  of  1893,  establishing  responsible  government,  is 
much  more  explicit.  It  expressly  lays  down  that  every 
Minister  shall  be,  or  shall  within  four  months  become,  a 
member  of  the  Legislative  Council  or  House  of  Assembly, 
while  to  prevent  the  misuse  of  the  power  of  appointing 
Ministers  members  of  the  Council,  which  is  a  nominated 
body,  it  is  provided  that  not  more  than  two  Ministers  can  be 
members  of  the  Council. 

The  case  of  Natal  is  worth  considering  more  in  detail,  as  a 
specimen  of  the  limited  expression  given  even  in  a  law 
expressly  intended  to  introduce  responsible  government  to 
that  principle.  The  framers  of  the  Bill  were  anxious  to 
make  it  contain  a  clear  exposition  of  the  character  of  the 
government  which  it  was  desired  to  establish,  and  one  clause 
of  the  reserved  Bill,  No.  1  of  1892,  which  did  not  receive  the 
Royal  Assent,  reads  : — "  The  words  '  Governor  in  Council ' 
in  this  Act  or  any  other  Act  or  law  appearing  shall  be 
deemed  to  mean  the  Governor  acting  with  the  advice  of  the 
Ministers,  and  such  Ministers  shall  constitute  the  Executive 
Council."  It  was  also  provided  in  the  Bill,  as  in  the  later 
Act  of  1893,  that  Ministers  must  have  or  obtain  seats  in 
Parliament,  and,  had  the  Bill  been  accepted  by  the  Imperial 
Government,  the  Constitution  would  have  expressly  provided 
for  the  constitution  of  an  Executive  Council  composed  of 
Ministers  liable  to  retire  or  be  dismissed  on  political  grounds. 
But  the  Secretary  of  State  was  not  prepared  to  accept  the 
plan  of  defining  in  an  Act  the  Executive  Council,  and  in  the 
result  the  clause  was  by  agreement  struck  out.  Thus  it 
remains  in  strict  law  open  to  the  Governor  to  appoint  his 
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Executive  Council  in  any  way  he  likes,  ignoring,  if  he  saw  fit, 
Parliament  altogether,  though  he  could  not  put  his  nominees 
in  charge  of  the  important  posts  in  the  colony  reserved  for 
Ministers  as  members  of  Parliament,  and  business  could  not 
be  carried  on. 

Precisely  the  same  remark  applies  to  the  cases  of  the 
Transvaal  and  the  Orange  Eiver  Colony,  where  again  the 
Executive  Council  is  constituted  only  by  the  Letters  Patent 
creating  the  office  of  Governor.  Such  Letters  Patent  indeed 
are  issued  not  in  virtue  of  the  prerogative  of  legislation  for  a 
conquered  colony,  but  by  the  wider  prerogative  of  constitut- 
ing the  executive  Government  for  a  colony,  which  belongs  to 
the  Crown  wherever  it  has  not  been  expressly  by  law  taken 
away.  It  is,  however,  significant  that  the  Letters  Patent  do 
expressly  say  that  the  Executive  Council  shall  "  consist  of 
such  persons  being  Ministers  or  other  persons  as  the  Governor 
shall  from  time  to  time  appoint  under  the  public  seal  of  the 
colony."  Thus  the  recognition  of  the  presence  of  Ministers 
on  the  Council  becomes  more  marked,  though  there  is  no  legal 
obligation  on  the  Governor  to  appoint  Ministers  either  alone 
or  at  all  to  the  Council,  and  in  form  the  choice  is  left  entirely 
open  to  him.  In  the  case  of  Canada  the  Executive  Councils 
of  the  Dominion  and  the  provinces  alike  are  mentioned  in 
the  British  North  America  Act,  1867,  but  there  is  no  hint  in 
law  that  they  must  be  composed  of  Ministers,  and  the 
provinces  have  always  left  the  appointment  by  law  in  the 
hands  of  the  Lieutenant- Governors  (e),  and  the  same  remark 
applies  to  the  Councils  of  the  Australian  States,  Newfound- 
land and  New  Zealand  (/),  in  all  of  which  the  appointment 
of  the  Executive  Council  remains  undefined  by  law,  even 
when  Ministers  are  referred  to  in  the  Constitution  Acts. 

In  the  case   of  the   Australian   States  the   existence  of 

(e)  Kg.,  Quebec  Act,  No.  7  of  1901 ;  Ontario  Act,  No.  6  of  1908,  &c. 
(/)  Of.  Const,  and  Government  of  New  Zealand,  1896,  p.  179,  n.  2. 
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responsible  government  may  be  said  to  depend  in  part  on 
imperial  Acts.  No  Colonies  have  been  the  subject  of  so 
much  imperial  legislation  as  those  in  Australia.  The  cause 
is  probably  to  be  found  in  the  history  of  the  settlements.  It 
was  clearly  necessary  to  exercise  legislative  powers  over  the 
rapidly  increasing  number  of  free  settlers  shortly  after  the 
founding  of  the  Colonies  ;  but  the  presence  of  many  desperate 
characters  rendered  it  rather  difficult  to  carry  out  the  simple 
plan,  and  the  only  procedure  possible  in  a  settled  colony,  viz., 
that  of  creating  a  representative  legislature  by  the  preroga- 
tive. Therefore  recourse  had  to  be  had  to  imperial  legisla- 
tion, under  which  a  full  measure  of  representative  government 
was  only  granted  in  1842  and  1850  (g).  The  Act  of  the 
year  1850  empowered  the  Colonies  to  alter  the  Constitutions 
provisionally  settled  by  that  Act,  and,  in  fact,  in  1855  both 
Victoria  and  New  South  Wales  by  local  Acts,  formally  con- 
firmed and  modified  by  imperial  legislation,  provided  them- 
selves with  responsible  government.  Similar  local  Acts, 
which  it  was  not  considered  necessary  to  confirm  by  imperial 
legislation,  were  passed  by  Tasmania,  17  &  18  Viet.  c.  17, 
and  by  South  Australia,  No.  2  of  1855—1856.  None  of 
these  Acts  expressly  provide  for  a  Parliamentary  executive, 
though  references  are  made  in  them  all  in  connection  with 
the  composition  of  the  executive  Government  to  pensions  for 
officers  liable  to  retire  on  political  grounds,  and,  except  in 
the  Tasmanian  Act,  the  appointment  of  all  officers,  save  those 
liable  to  retire  on  political  grounds,  is  vested  in  the  Governor 
in  Council,  as  is  also  the  case  in  the  Commonwealth,  Natal, 
the  Transvaal  and  the  Orange  River  Colony  Constitutions. 
Both  representative  and  responsible  government  were  simul- 
taneously given  to  Queensland  on  its  separation  from  New 
South  Wales  in  1859  by  Letters  Patent  made  in  virtue  of 

(g)  5  &  6  Viet.  c.  76,  and  13  &  14  Viet.  c.  59. 
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one  imperial  Act  (h)  and  expressly  confirmed  by  another  (/). 
In  the  case  of  South  Australia  and  Victoria  it  is  expressly 
provided  that  certain  Ministers  shall  be  members  of  the 
legislature,  though  in  neither  case  is  there  anything  to 
prevent  the  appointment  as  a  member  of  the  Executive 
Council  of  a  person  not  in  Parliament.  In  the  Western 
Australia  Constitution  Act  of  1890  (/),  an  imperial  Act 
confirming,  with  modifications,  a  local  Act  passed  by  the 
existing  representative  legislature  in  1889,  provision  is  made 
for  the  existence  of  five  principal  executive  offices,  which  may 
be  held  along  with  seats  in  the  Legislative  Council  or 
Legislative  Assembly,  and  one  of  which  must  be  held  by  a 
legislative  councillor.  Reference  is  also  made  to  pensions  for 
officers  holding,  at  the  date  of  the  Act  coming  into  force, 
posts  liable  to  be  vacated  on  political  grounds,  but  even  the 
later  legislation  of  the  Parliament  in  1893  and  1899,  which 
has  increased  to  six  the  number  of  political  offices,  does  not 
prevent  the  appointment  as  a  member  of  the  Executive 
Council  of  a  Minister  without  seat  in  the  Parliament,  however 
unconstitutional  such  a  course  would  be. 

The  State  Constitutions  are  indeed  all  somewhat  anti- 
quated in  date,  and  it  might  be  expected  that  in  the 
Commonwealth  Constitution  further  recognition  of  modern 
practice  would  be  found.  But  even  there  the  provisions  do 
not  go  beyond  requiring  that  no  Minister  shall  hold  office 
for  more  than  three  months  unless  he  shall  become  a  member 
of  the  Senate  or  House  of  Representatives.  The  Executive 
Council  is,  moreover,  not  limited  in  number,  though  it  must 
include  the  Ministers — seven  in  number — in  charge  of 
departments,  whose  number  cannot  be  increased  without  the 

(A)  18  &  19  Viet.  c.  54.     It  ignores  the  executive. 
(«)  24  &  25  Viet.  c.  44,  s.  3. 

(j)  53  &  54  Viet.  c.  26.  Cf.  for  this,  Jenks,  Hist,  of  the  Australasian 
Colonies,  1896;  Harrison  Moore,  Commonwealth  of  Australia,  Chap.  I. 
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approval  of  Parliament.  But  there  are  no  legal  rules 
providing  for  retirement,  or  requiring  that  Ministers  should 
have  a  majority  in  the  Houses.  Ministers,  strictly  speaking, 
are  the  servants  of  the  Governor-General  alone,  who  in  theory 
can  appoint  any  persons  he  pleases,  provided  that  they 
become,  or  are,  members  of  Parliament,  and  who  can  add 
non-Ministers  to  the  Executive  Council  (k). 

In  contrast  with  the  Commonwealth  of  Australia  is  the 
Dominion  of  New  Zealand.  The  Constitution  Act  of  1852, 
passed  by  the  Imperial  Parliament,  never  mentions,  from 
beginning  to  end,  the  ^dea  of  responsible  government ;  and, 
after  the  meeting  of  the  first  Parliament,  there  ensued  a 
deadlock,  the  existing  executive  officers  keeping  their  seats 
without  reference  to  the  wishes  of  the  Parliamentary  majority. 
In  response  to  appeals,  the  Secretary  of  State  pointed  out 
that  no  fresh  legislation  was  required ;  that  it  was  only 
necessary  for  the  Parliament  to  make  provision  for  pensions 
to  the  retiring  officers,  and  that  the  Governor  could  then 
proceed  to  choose  his  advisers  from  among  those  who 
possessed  the  confidence  of  Parliament.  On  this  basis  the 
self-government  of  New  Zealand  still  rests.  Strictly  speak- 
ing, as  in  Canada  and  Newfoundland,  it  rests  only  on 
constitutional  practice  arising  out  of  instructions  given  to 
former  Governors  (/). 

It  will  be  seen  from  this  summary  that  the  legal  basis  of 
responsible  government  is,  as  a  rule*  extremely  slight,  and 
that  it  rests  mainly,  or  entirely  in  some  cases,  on  consti- 
tutional practice.  But,  as  in  the  case  of  the  United  K3ng- 

(*)  Cf.  Harrison  Moore,  Commonwealth  of  Atwtralia,  p.  212. 

(/)  The  Executive  Council  could  still  contain  non-Ministers,  but  the 
Instructions  contemplate  that  it  will  consist  of  responsible  Ministers.  Cf. 
Ministers'  Salaries  and  Allowances  Act,  1887  ;  Const,  and  Government  of 
New  Zealand,  1896,  pp.  171,  172,  183,  184.  The  Attorney -General  need  not 
be  a  member  of  Parliament :  Act  No.  22  of  1908. 
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dom,  the  system  rests  secure  on  the  fact  that,  if  not  followed, 
the  resultT  would  soon  be  administrative  chaos.  In  the  first 
place,  it  should  be  noted  that  no  Ministry  can  establish  itself 
in  power  and  maintain  itself  there  against  the  will  of  the 
people  unless  they  have  the  support  of  the  Governor  of  the 
colony.  In  every  case,  without  exception,  the  appointment 
of  Ministers  is  at  pleasure,  and  they  can  be  dismissed  at  will 
by  the  Governor.  If,  however,  the  Governor  were  to  desire 
to  keep  in  office  against  the  popular  will,  as  expressed  in 
Parliament,  a  body  of  unpopular  Ministers,  the  Parliament 
would  decline  to  grant  supply,  with  the  result  of  the  almost 
immediate  paralysis  of  the  public  service,  unless  Ministers 
were  prepared  to  advise  the  Governor  to  take  the  respon- 
sibility of  issuing  money  without  the  sanction  of  Parliament. 
Under  exceptional  circumstances  this  might  be  done  for  a 
short  time,  but,  of  course,  only  in  the  expectation  that  the 
Parliament  did  not  represent  the  real  feeling  of  the  people. 

In  the  long  run  within  the  colony  itself  the  will  of  the 
people,  or  rather  of  the  voters,  must  prevail,  unless  the 
Imperial  Government  should  intervene.  Such  intervention 
has-  only  once  been  seriously  considered  of  recent  years 
during  the  war  in  South  Africa,  when  the  grave  difficulties 
of  carrying  on  responsible  government  in  the  Cape,  and  the 
impossibility  of  calling  the  Parliament  together  in  accordance 
with  the  law  of  the  Constitution,  suggested  the  temporary 
suspension  of  the  Constitution  (m).  The  means  contem- 
plated was  necessarily  the  highest  expression  of  the  imperial 
legislative  power,  an  Act  of  the  Parliament  of  the  United 
Kingdom,  which  alone  could  have  made  provision  for  the 
government  of  the  Cape  during  the  suspension  of  the 


(m)  Part.  Papers  [Cd.  1162].  There  were  various  unofficial  suggestions 
of  suspension  of  the  Newfoundland  Constitution  in  1895,  during  the  financial 
crisis  in  the  Colony,  in  return  for  imperial  assistance ;  but  nothing  was  done. 
Cf.  Parl.  Papers,  H.  C.  104,  1895,  and  [C.  7686]. 
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Constitution,  if  it  was  desired  to  abolish  for  the  time  being 
the  legislature.  A  local  Act,  had  such  legislation  been 
practicable,  would  have  been  sufficient  to  alter  the  Consti- 
tution, but  not  to  the  extent  of  abolishing  it,  for  the  power 
of  legislation  given  to  a  colony,  as  will  be  seen  below,  does 
not  extend  to  a  complete  alteration  of  its  fundamental 
characteristics. 
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CHAPTER  III. 

THE  GOVERNOR. 

A  CERTAIN  amount  of  confusion  as  regards  the  actual  func- 
tions and  powers  of  a  colonial  G-overnor  appears  to  have  been 
caused  bj  the  well-known  cases  in  the  Courts  (a),  which  have 
decided  that  a  colonial  Governor  is  not  a  Viceroy.  This 
statement  is  undoubtedly  true,  but  its  effect  is  not  to  limit 
seriously  the  powers  of  the  Governor.  It  means  that  he  is 
not  invested  with  the  whole  of  the  royal  prerogative,  but  only 
with  such  part  as  is  delegated  to  him  by  the  instruments  con- 
stituting his  office.  These  instruments  consist,  since  1875,  of 
permanent  Letters  Patent  under  the  Great  Seal  of  the  United 
Kingdom  constituting  the  office  of  G-overnor,  and  conferring 
upon  him  executive  power  and  a  share  in  legislation,  of 
Instructions  under  the  sign  manual  and  the  signet  directing 
him  how  to  exercise  the  functions  delegated  in  the  Letters 
Patent,  and  of  a  Commission  appointing  the  officer  in 
question  to  act  according  to  the  powers  ascribed  in  the 
Letters  Patent  and  Instructions.  Further  Instructions  are 
given  by  the  Secretary  of  State,  either  formally  in  the  name 
of  His  Majesty,  or,  less  formally,  in  virtue  of  the  power 
vested  in  the  Secretary  of  State,  as  the  mouthpiece  of  the 
King. 

The  Letters  Patent  make  no  attempt  to  set  the  Governor 
up  as  a  representative,  in  a  complete  sense,  of  His  Majesty, 

(a)  Cameron  v.  Kyte,  3  Knapp,  332  ;  Musgrave  v.  Pulido,  L.  R.  5  App   Cas 
102,  at  p.  Ill  ;  Hill  v.  Bigge,  3  Moo.  P.  C.  476. 
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but  they  delegate  to  him  in  the  fullest  manner  the  general 
executive  power  of  the  Crown  in  the  colony  by  directing  him 
to  perform  all  the  acts  appertaining  to  the  post  of  Governor 
in  the  colony.  This  does,  indeed,  seem  rather  a  curious  way 
of  constituting  a  post  by  reference  to  the  duties  actually 
appertaining  to  it,  but  it  is  merely  in  keeping  with  the 
general  principle  of  all  instruments  relating  to  the  executive 
government  both  in  England  and  the  Colonies.  The 
established  practice  is  assumed,  and  anything  laid  down 
becomes  only  intelligible  in  the  light  of  the  practice  as 
known  ab  extra.  In  some  Acts,  however,  the  fact  that  the 
executive  power  of  the  colony  is  vested  in  the  Crown  and  in 
the  Governor-General,  as  the  representative  of  the  Crown,  is 
expressly  recognized,  as  in  the  cases  of  the  Constitutions  of 
the  Commonwealth  of  Australia  (b)  and  of  Canada  (c).  But 
there  is  not  the  slightest  need  for  these  provisions,  and  in  the 
very  latest  instruments  of  government  issued  for  responsible 
Government  Colonies — those  issued  for  the  Transvaal  and  the 
Orange  River  Colony — there  is  no  enactment  to  this  effect ; 
but  the  Letters  Patent  constituting  the  office  of  Governor 
assume  that  the  duties  of  a  Governor  are  things  already  known 
and  understood.  Indeed,  the  only  result  of  the  inclusion  of 
the  clause  in  the  Australian  Constitution  defining  the  duties 
of  the  Govern  or- General  has  been  to  raise  the  doubt  expressed 
by  Sir  John  Quick,  Mr.  Garran,  and  Mr.  Harrison  Moore  (</), 
in  their  expositions  of  the  Constitution  as  to  whether  the 
Letters  Patent  are  valid,  the  post  having  been  constituted  by 
the  Act. 


(b)  Sect.  61  of  Constitution. 

(c)  Sect.  9  of  British  North  America  Act,   1867.     The  theory  that  the 
Governor  is  a  Viceroy  is  curiously  developed  by  the  Chief  Justice  of  Victoria 
in  Toy  v.  Mmgrove,  14  V.  L.  R.  349,  on  which  see  Lefroy,  Legislative  Power 
in  Canada,  pp.  115 — 120  ;  and  cf.  the  re««olution  of  the  Victorian  Legislative 
Assembly  in  1869  (ibid.  p.  120,  n.  1),  and  4  C.  L.  R.  1126. 

(d)  Commonwealth  of  Australia,  p.  229. 
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This  view  seems,  however,  to  rest  on  a  false  basis,  and  to 
be  due  to  a  misunderstanding  of  the  real  nature  of  the  Letters 
Patent.     The  fact  is  that  the  Letters  Patent  issued  to  consti- 
tute the  office  of  Governor  are  not  exercises  of  any  legislative 
power  on  the  part  of  the  Crown,  but  are  a  signification  of  the 
pleasure  of  the  Crown  as  to  the   mode  of   conducting   the 
executive   government  of  the  colony.     The  power  may  be 
restricted  by  law  binding  the  Crown  by  express  words,  but 
such  a  law  would  hardly  ever  be  allowed,  and  if  no  Letters 
Patent  had  been  issued  for  the  Commonwealth,  there  would 
have  arisen  a  series  of  difficult  questions,  such  as  the  right 
of  the  Governor-General  to  grant  pardons  (e\  the  succession 
to  the  Governor- General  in  the  case  of  his  absence,  the  right 
of  the  Governor-General  to   appoint   deputies  (./') .     In   all 
these  instances  the  doubt  would  have  arisen  how  far  these 
powers  were  included  in  the  executive  government   of  the 
Commonwealth  without  a  special  delegation  from  the  Crown, 
and,  indeed,  the  necessity  of  such  Letters  Patent  is  recog- 
nized in  the  clearest  way  possible  in  the  second  clause  of  the 
Constitution,  where  it  is  said  that  the  Governor-General  shall 
have  and  may  exercise  in  the  Commonwealth  such  powers 
and  functions  of  the  Crown  as  may  be  assigned  to  him  by  the 
Crown.     Moreover,  in  all  the  Colonies,  save  Australia  and 
Canada,  the  very  existence  of  an  Executive  Council  is  found 
only  in  the  Letters  Patent  and  Instructions. 

Once  it  is  realised  that  the  powers  assigned  to  the  Governor 
cover  all  the  ordinary  executive  authority  of  the  Crown,  it 
becomes  quite  unnecessary  to  accept  any  doctrine  of  a  special 
reserve  power  in  the  Governor.  The  idea  seems,  indeed,  to  be 
due  to  the  terms  of  the  cases  on  the  question  of  the  Governor 
having  viceregal  powers  above  alluded  to,  on  which  undue 
stress  should  seem  to  have  been  laid.  It  is  no  doubt  true,  as 

(e)  Cf.  23  Canada  S.  C.  R.  468,  469. 

(/)  Cf.  sect.  126,  which  requires  a  delegation. 
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pointed  out  by  Mr.  Todd  (g),  to  whom  the  authorship  of  the 
conception  of  reserve  power  is  to  be  ascribed,  that  the  colo- 
nial Governor  has  a  delegation  of  so  much  of  the  authority 
of  the  Crown  as  may  be  necessary  for  the  purpose  of  admi- 
nistering the  government  of  the  colony,  over  which  he  is 
placed  by  the  Crown,  and  that  the  office  of  Governor  is  as 
much  a  constituent  of  the  Constitution  in  every  colony  as  is 
that  of  either  of  the  other  branches  of  the  colonial  legisla- 
ture. But  this  merely  means  that  he  is  the  head  and  source 
of  the  executive  government.  It  does  not  mean  that  he 
has  any  special  power  of  disregarding  the  law,  and  the  doc- 
trine leads  Sir  Henry  Jenkyns  (h)  into  somewhat  inaccurate 
language  when  he  writes  that  "  there  can  be  no  doubt  that  a 
Governor  will  always  be  held  to  have  had  all  the  power  neces- 
sary for  meeting  any  emergency  which  may  have  required  him 
to  take  immediate  action  for  the  safety  of  the  colony.  If  he 
acts  in  good  faith,  and,  having  regard  to  the  circumstances, 
reasonably,  he  will  be  held  harmless."  If  this  means  that 
his  actions  in  emergencies  are  justified  if  they  are  done  in 
good  faith  and  reasonable,  it  goes  a  good  deal  too  far.  They 
must  also  be  lawful,  for  the  power  to  act  is  based  on  the 
same  principle  as  the  power  of  any  executive  officer  at  home. 
In  both  cases,  as  shown  by  the  classical  cases  of  It.  v. 
Pin nci/  (?)  and  Phillips  v.  Eyre  (k),  the  Governor  or  other 
officer  is  entitled  to  repress  open  disorder  or  rebellion  by 
force,  but  there  are  many  emergencies  in  which  he  is  helpless, 
unless  he  is  prepared  to  violate  the  law  and  trust  to  an  Act 
of  Indemnity.  As  a  matter  of  fact,  the  right  of  suppressing 
armed  revolt  is  so  uncertain  in  extent,  however  undoubted  in 
principle,  and  the  view  of  a  Court,  after  the  excitement  of 

(g)  Par!.  Gort.,  ed.  2,  p.  36. 

(h)  Britixlt  1M<  ami  Jurisdiction  beyond  the  Seas,  p.  103. 

(t)  3  B.  &  Ad.  908. 

(k]  L.  R.  6Q.  B.  1. 
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the  immediate  crisis  is  over,  so  unlikely  to  cover  all  the  acts 
done  under  the  operation  of  martial  law,  that  Governors  are 
habitually,  like  all  other  officers,  protected  by  Acts  of 
Indemnity,  as  was  the  case  in  Eyre's  case. 

It  remains  now  to  see  what  are  the  real  limits  imposed  on 
the  power  of  a  colonial  Governor.  In  the  first  place,  it  is 
certain  that  he  is  not  entitled  to  grant  titles  of  honour,  and 
his  discretion  in  granting  precedence  is  fettered  by  authori- 
tative instructions  which  he  is  bound  to  obey.  It  is  not, 
therefore,  within  the  power  of  a  colonial  Governor  to  approve 
the  issue  of  any  decorations,  even  for  services  rendered 
within  the  colony,  if  it  purports  in  any  way  to  be  an  award 
from  the  Crown. 

In  the  second  place,  the  Governor  has  no  delegation  of  the 
coinage  prerogative,  and,  so  far  as  that  prerogative  is  exer- 
cised independently  of  statute,  it  is  exercised  directly  by  the 
King  by  Order  in  Council  and  proclamation  (/). 

In  the  third  place,  the  outcome  of  the  long  disputes  in 
Canada  with  regard  to  the  power  of  pardon  seems  to  be 
correctly  summed  up  in  the  decision  of  the  Chief  Justice  of 
the  Dominion  in  the  case  of  Att.-Gen.  for  Canada  v.  Att.- 
Gen.  for  Ontario  (m),  in  the  view  that,  save  by  statute,  the 
Governor  has  no  power  of  pardon  unless  it  is  specially 
delegated  to  him  by  his  Letters  Patent  and  Instructions. 
On  the  other  hand,  it  must  be  remembered  that  in  all  cases 
the  power  is  delegated,  and  is  one  in  some  respects  essential 
for  the  due  carrying  of  a  colonial  Government,  so  that,  if  by 
error  it  were  ever  not  given  in  the  Letters  Patent,  it  might 
be  assumed  to  have  been  omitted  by  inadvertence  and 

(/)  Chalmers,  Colonial  Currency,  Chap.  II. 

(m)  23  Canada  S.  C.  R.  458;  contra  Blake,  The  Executive  Power  Case 
(Toronto,  1892)  ;  but  of.  Lefroy,  Legislative  Power  in  Canada,  pp.  113  seq., 
130  seq. 
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regarded  as  included  in  the  powers  normally  and  properly 
deemed  to  belong  to  a  colonial  Governor  virtutc  officii  (»). 

In  the  fourth  place,  the  Governor  is  not  exempt  from  suit. 
This  is  certainly  a  most  important  difference  between  the 
Governor  and  the  Crown,  and  distinguishes  a  colonial 
Governor  from  the  Lord-Lieutenant  of  Ireland.  Efforts 
have,  indeed,  been  made  as  by  Mr.  Tarring  (0)  to  diminish 
the  difference  between  the  position  of  a  Governor  and  that  of 
the  Lord- Lieutenant,  but  the  effort  can  hardly  be  called 
successful.  The  essential  part  of  the  distinction  is  that  under 
the  law  as  it  now  stands  any  suit  against  the  Lord-Lieutenant 
is  dismissed  on  the  application  of  the  Attorney- General  of 
Ireland  without  enquiry  into  the  merits  of  the  case :  his 
Excellency's  acts  cannot,  during  his  tenure  of  office,  be 
examined  judicially  (/?).  No  such  exemption  can  be  pleaded 
in  the  case  of  the  Governor.  He  can  be  sued  in  the  Courts 
of  the  colony  for  private  debts  as  if  he  were  not  Governor  (q) : 
the  modern  state  of  the  law  in  cases  of  action  for  debt  is  such 
that  there  is  no  chance  of  the  serious  discussion  of  the  question, 
once  debated,  whether  or  not  he  could  be  arrested  on  a  capia* 
if  judgment  went  against  him  (r).  Further,  he  must  answer 
in  a  Court  for  all  actions  in  which  he  is  accused  of  breach  of 
civil  rights  of  the  people  of  the  colony.  In  the  case  of 
J//^.vi'//v//v  v.  Pn/i(/o  (*),  it  was  held  on  appeal  in  the  Privy 
Council  that  the  Governor  was  liable  for  the  damages  awarded 


(«)  But  see  Harrison  Moore,  Commonwealth  of  Australia,  pp.  218—220.  It 
seems  to  me  clear  that  the  Canadian  Lieutenant-Governore  possessed,  virtute 
officu,  all  necessary  Provincial  prerogatives;  they  were  neither  Viceroys  nor 
mere  creatures  of  Provincial  Acts. 

(o)  Law  relating  to  the  Colonies,  ed.  3,  Chap.  II. 

(p)  Tandy  v.  Earl  of  Westmoreland,  27  St.  Tr.  1246  ;  L»by  v.  Lord  Wodt- 
house,  17  Ir.  C.  L.  R.  618  ;  Sullivan  v.  Spencer,  6  IT.  C.  L.  R.  176.  This  is, 
I  take  it,  the  real  result  of  these  cases. 

(q)  Hill  v.  Biyge,  3  Moo.  P.  C.  C.  465. 

(r)  Ibid.  p.  476. 

(*)  L.  R.  5  App.  Cas.  102. 

X.  D 
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by  a  Court  in  Jamaica  in  respect  of  the  detention  on  in- 
sufficient grounds  of  the  "  Florence,"  a  vessel  suspected  of 
committing  a  breach  of  neutrality.  In  Phillips  v.  Eyre  (t), 
an  action  was  brought  in  England  against  the  ex-Governor 
of  Jamaica  for  false  arrest  and  imprisonment  in  Jamaica,  and 
the  reply,  which  was  held  good,  was  an  act  of  indemnity 
passed  by  the  legislature  of  the  colony,  but  it  was  admitted, 
on  the  strength  of  previous  cases,  such  as  that  of  Fabric) as  v. 
Mostyn  (u),  that  the  action  was  competent  and  could  not  be 
answered  by  any  allegation  of  authority  to  act  illegally 
vested  in  the  Governor.  The  difference  between  the  Crown 
and  a  Governor  in  this  respect  is  obvious  and  natural.  The 
doctrine  of  the  irresponsibility  of  the  Crown  is  only  possible, 
because  the  maxim  that  the  King  can  do  no  wrong  leaves 
his  servants,  who  have  actually  carried  out  his  illegal  com- 
mands, without  protection :  it  is  impossible  to  plead  the 
King's  commands  when  ex  hypothexi  no  such  command  can 
have  been  issued  by  the  King.  At  the  time  when  the  doctrine 
of  the  responsibility  of  the  Governor  grew  up,  he  was  in  fact 
the  sole  director  of  the  policy  of  the  colonial  government, 
and  his  legal  position  was  fixed  before  the  development  of 
responsible  government  created  a  position  in  which  the 
responsibility  for  action  might  more  naturally  have  been 
placed  upon  Ministers.  But  the  placing  of  such  responsi- 
bility on  Ministers  would  only  have  been  consistent  with 
complete  ministerial  control  of  policy,  and  Ministers  cannot 
even  now  be  said  to  have  that  control  (#). 

This  legal  responsibility  adds  considerably  to  the  perplexity 
of  the  position  of  a  colonial  Governor  in  cases  where  his 
Ministers  desire  him  to  take  action  of  a  doubtful  character  as 

(t\  L.  R.  4  Q.  B.  225 ;  6  Q.  B.  1. 

(u)  20  St.  Tr.  81. 

(x)  No  action  lies  to  compel  the  Executive  Council  to  do  any  act  or  to 
recover  damages.  Cf.  Church  v.  Middkmiss,  21  L.  C.  J.  at  p.  319  ;  Lefroy, 
Legislative  Poicer  in  Qanada,  p.  97. 
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regards  its  legality.  The  subject  must  lie  referred  to  later 
in  connection  with  the  question  of  the  relations  between  the 
Governor  and  his  Ministers,  but  in  oae  oase  at  least  no 
amount  of  support  from  Ministers  is  sufficient  to  relieve  the 
Governor  from  criminal  liability.  Under  the  two  Acts  1 1  & 
12  "Will.  3,  c.  12,  and  42  Geo.  3,  c.  85,  any  colonial  Governor 
or  other  official  is  liable  to  be  tried  in  England  for  a  misde- 
meanour committed  in  the  colony  in  the  exercise  of  his 
functions  as  such  Governor  or  officer.  Resort  was  had  to  the 
statutes  in  the  case  of  the  Queen  v.  Ei/rc  (?/).  Further,  under 
the  old  Act  33  Hen.  8,  c.  23,  Governor  "Wall  (z)  was  con- 
demned and  executed  in  1802  for  the  murder  of  a  soldier  by 
flogging  at  Goree  twenty  years  before.  The  latter  Act  is 
superseded  by  the  Offences  Against  the  Person  Act,  18ol, 
under  which  it  is  still  open  to  try  in  England  any  person 
guilty  of  murder  or  manslaughter  in  any  part  of  the  world, 
provided  he  be  a  British  subject.  In  neither  case,  whether 
the  accusation  be  of  murder  or  of  a  misdemeanour  in  office, 
is  a  colonial  act  sufficient  to  bar  a  prosecution  in  England, 
since  the  effect  of  colonial  legislation  is  inadequate  to  affect 
the  force  of  an  Imperial  Act.  Of  course,  in  practice,  the 
difficulty  would  be  surmounted  by  the  refusal  of  the  Attorney- 
General  in  England  to  allow  the  proceedings  to  go  on  by 
entering  a  nolle  prosequi,  while,  if  this  were  not  done  and  the 
officer  were  convicted,  he  could  be  saved  from  the  effects  of 
the  condemnation  by  the  exercise  of  the  prerogative  of  mercy ; 
but  the  theoretical  difficulty  still  remains,  and  in  point  of 
fact  a  great  deal  of  trouble  might  result  from  the  anomalous 
position  to  a  Governor,  who  was  unfortunate  enough  to  find 
himself  the  object  of  popular  disapproval  in  England  (a). 

(y)  L.  R.  3  Q.  B.  487  ;  cf.  Jenkyns,  British  Rule  and  Jttritdiction  b«ymd  the 
Seas,  pp.  138,  139. 
(z)  '.'8  St.  Tr.  51. 
(a)  These  Acts  seem  only  to  authorise  action  if  the  accused  is  found  in 

D2 
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On  the  other  hand,  the  Governor  is  not  a  subordinate  officer 
of  the  Crown  to  whom  the  remedy  of  mandamus  is  applicable. 
This  fact  seems  sufficiently  obvious,  for  clearly  the  Governor 
would  be  placed  in  an  impossible  position  if  it  were  open  for 
any  person  to  endeavour  to  compel  him  to  perform  duties 
imposed  on  him  by  statute  by  proceedings  in  the  Courts. 
Even  if  he  could  in  each  case  avoid  the  issue  of  a  rule  abso- 
lute by  showing  that  he  had  in  fact  exercised  his  discretion 
as  to  the  act  in  question,  nevertheless  the  trouble  and  indig- 
nity of  having  to  answer  in  such  cases  would  be  intolerable. 
The  point,  however,  seems  only  to  have  come  recently  under 
the  consideration  of  the  Courts.  In  the  first  case,  one  arising 
in  British  Guiana,  where  it  was  sought  to  mandamus  a 
Governor  to  issue  a  licence  for  rubber,  the  Court  decided  the 
case  on  the  statute  which  gives  the  Governor  absolute  discre- 
tion to  refuse  to  issue  licences  at  any  time,  but  declined  to 
decide  the  point  as  to  the  competence  of  an  attempt  to 
mandamus  a  Governor.  But  a  Court  of  much  higher  judicial 
distinction,  that  of  the  Commonwealth  of  Australia,  has 
formally  ruled  that  a  mandamus  will  not  lie  even  against  a 
State  Governor  to  compel  him  to  perform  a  statutory  duty. 
The  point  arose  from  an  attempt  to  issue  a  mandamus  against 
the  Governor  of  South  Australia  to  hold  an  election  for  the 
purpose  of  returning  a  senator  to  Parliament.  The  Governor 
had  been  advised  that  the  case  was  one  for  the  appointment 
of  a  senator  by  the  action  of  the  State  Parliament  and  not 
for  a  new  election,  and  so  declined  to  issue  the  necessary 
instructions  for  an  election,  and  the  High  Court  which 
obviously  held,  and  indeed  later  on  had  occasion  to  decide 
that  the  proper  course  was  to  hold  an  election,  expressly 
decided  that  no  mandamus  would  lie  against  the  Governor  (b). 

England  ;  they  would  not,  apparently,  suffice  as  a  ground  for  an  application 
under  the  Fugitive  Offenders  Act,  1881. 

(b)  Commonwealth  Part.  Papers,  1907 ;  King  v.  Governor  of  South  Australia, 
4  C.  L.  R.  1497. 


GOVERNOR.  37 

Further,  a  colonial  Governor,  like  every  other  servant  of 
the  Crown,  is  not  liable  for  contracts  made  by  him  in  his 
official  capacity.  In  such  cases  the  remedy  of  the  subject 
lies  by  petition  of  right,  at  any  rate,  in  any  country  in  which 
the  common  law  of  England  runs.  It  has  been  doubted  (c) 
whether  the  same  rule  applies  to  cases  where  the  colony  has 
never  adopted  the  common  law,  as  for  instance,  in  the  South 
African  Colonies,  and  in  Quebec,  in  Trinidad,  in  St.  Lucia, 
in  Mauritius,  and  in  Ceylon.  The  point,  indeed,  is  not  of 
much  practical  consequence,  as  thpse  Colonies  have  all  either 
adopted  Acts  on  the  basis  of  the  remedy  by  petition  of  right 
in  English  law,  or  have  allowed  an  irregular  but  convenient 
practice  to  grow  up  of  direct  suits  being  brought  against  the 
Crown.  But  it  is  submitted  that  the  opinion  that  the  right 
to  bring  a  petition  of  right  should  be  regarded  as  in  force 
also  in  Colonies  where  the  common  law  does  not  run  is 
correct ;  in  its  essence  the  petition  of  right  involves  merely 
the  legal  act  of  the  Sovereign  waiving  the  technical  rules 
which  forbid  his  being  sued  in  his  own  Courts,  and  there  is 
no  conceivable  reason  why  this  exercise  of  the  prerogative 
should  not  also  extend  to  Colonies,  where  different  systems 
of  law  prevail,  as  the  royal  prerogative  is  the  same 
in  all  Colonies  (d).  As  a  matter  of  fact  there  is  no 
reported  case  in  which  a  petition  of  right  has  failed  in  a 
colony  where  the  common  law  does  not  apply,  and  all  the 
Acts  passed  in  these  Colonies  extend  the  right  very  consider- 
ably beyond  its  extent  in  English  law,  so  that  their  existence 

(e)  Clode,  Petition  of  Right,  pp.  36  »eq.  For  the  Quebec  Petition  of  Right, 
cf.  L.  R.  9  APP.  Cas.  745 ;  [1900]  A.  C.  103. 

(d)  Liquidators  of  Maritime  Bank  of  Canada  v.   Receiver-General  of  New 
Brunswick,  L.  R.  [1892]  A.  C.  437;    of.  Exchange  Bank  of  Canada  v.  Reg., 
L.  R.  1 1   App.  Gas.  473  ;    Lefroy,  Legislative  Power  in  Canada,  pp.  72- 
Commiuwncri  of  Taxation  for  New  South  Wales  v.  Palmer,  L.  R.  [1907]  A.  C. 
179  ;  A.-G.  for  New  South  Wales  v.  Curator  of  Intestate  Estates,  ibid.  51 
R.  v.  Laborde,  Mauritius  Reports,  1902,  p.  71 ;  of.  Williams  v.  Howarth,  L.  B 
[1905]  A.  C.  581.  ••  " 
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cannot  be  regarded  as  negativing  the  existence  of  the  right 
independently  of  statute.  Indeed  some  machinery  Act  seems 
essential,  as  otherwise  the  petition  would  require  to  receive 
the  fiat  from  the  Crown  in  England.  For  in  this  respect  the 
colonial  Governor  has  no  delegation  of  the  royal  authority. 
It  was  explained  in  detail  in  1897  (e)  to  the  Premiers 
at  the  colonial  conference  of  that  year,  that  if  a  petition  of 
right  were  presented  to  his  Majesty,  it  was  the  duty  of  the 
Secretary  of  State  to  consult  the  law  officers  in  England,  and 
on  their  advice  to  advise  the  Crown  to  grant  or  refuse  a 
fiat  (/).  It  was  contended  by  the  colonial  Premiers  that  the 
right  must  belong  to  the  Government  of  the  colony  concerned 
in  each  case,  whose  advice  should  be  accepted,  even  if  it  were 
formally  necessary  to  consult  the  Crown ;  but  the  Secretary 
of  State  explained  that  he  was  advised  that  he  could  not 
legally  accept  this  view.  It  is,  therefore,  open  to  every 
person  who  has  a  claim  based  on  contract  or  quasi- contract 
with  a  colonial  government,  for  which  he  cannot  obtain 
satisfaction,  to  address  a  petition  of  right  to  the  Crown,  when, 
if  there  is  a  primd  facie  case  for  investigation,  the  petition 
will  be  endorsed  with  the  words,  "  Let  right  be  done  in  the 

Supreme  Court  of  the  Colony  of  -    ,"  and  the  petition  so 

endorsed  will  be  sufficient  warrant  for  the  initiation  of  the 
case  in  the  Court  in  question.  But  such  a  right  could  be 
limited  by  colonial  legislation,  expressed  to  bind  the  Crown ; 
although  in  no  case  does  such  legislation  appear  to  have  been 
passed  (</). 

As  head    of    the    executive    government    the    Governor 

(e)  Parl.  Papers  [C.  8596]. 

(/)  Cf.  Harrison  Moore,  Commonwealth  of  Australia,  p.  220. 

(ff)  For  the  Acts,  cf .  Clode,  Petition  of  Right,  App. ;  Harrison  Moore, 
p.  265,  n.  2.  In  addition  to  the  cases  there  given,  the  Commonwealth,  Cape, 
Transvaal,  and  the  Orange  River  Colony  have  passed  similar  legislation. 
For  the  duty  of  a  Minister  to  submit  such  a  petition,  cf .  Fulton  v.  Norton 
L.  R.  [1908]  A.  C.  461. 
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exercises  a  wide  sphere  of  action,  and  no  enumeration  of  his 
powers  would  be  of  use.  Some,  such  as  his  power  of  pardon 
and  of  dissolving  Parliament,  and  his  share  in  legislation  will 
be  discussed  below.  Others  of  the  powers  expressly  given  by 
the  Letters  Patent  constituting  his  office  are  practically  never 
used,  e.g.,  that  of  granting  lands,  such  grants  being  made 
under  legislative  sanction. 

A  Governor  is  forbidden  to  leave  his  government  without 
the  permission  of  the  Secretary  of  State.  During  his  abseDce 
provision  is  made  by  the  Letters  Patent  for  the  administra- 
tion of  the  government  by  an  officer,  usually  the  Chief 
Justice  of  the  Dominion,  but  in  the  Cape  and  the  Transvaal 
the  officer  commanding  the  imperial  forces.  He  is  empowered 
to  appoint  a  deputy  during  absence  from  headquarters  or  the 
State  or  colony  for  brief  periods ;  this  is  provided  for  by  the 
Constitution  Acts  in  Canada  and  Australia,  elsewhere  it  rests 
on  the  prerogative;  in  both  cases  the  Governor  still  can 
exercise  all  his  functions  as  well.  Somewhat  doubtful  is  the 
provision  now  inserted  in  the  Letters  Patent  allowing  the 
Governor  to  exercise  his  power  while  outside  the  colony  for 
brief  periods,  as  in  Clause  12  of  the  Transvaal  Letters  Patent 
of  the  6th  December,  1906  ;  it  appears  to  me  to  be  of  doubtful 
validity,  and  to  be  open  to  serious  criticism. 

Governors  are  paid  by  the  Dominions  which  they  govern 
salaries  fixed  by  the  Parliaments,  which,  by  law  or  custom, 
are  not  diminished  during  their  tenure  of  office. 
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CHAPTER  IV. 

THE  GOVERNOR  AND  MINISTERS. 

IN  the  preceding  chapter  we  have  sketched  the  main  features 
of  the  position  in  law  of  the  colonial  Governor.     But  in  a 
responsible  Government  colony  the  actual  direction  of  the 
administration  of  affairs  no  longer  rests  in  the  hands  of  the 
Governor,  but  is  entrusted  to  Ministers  possessing  the  con- 
fidence of  Parliament.     In  part,  this  result  is  brought  about 
by  the  practice  of  the  colonial  legislature  in  entrusting,  by 
Acts,  specific  duties   to    Ministers,  which   duties   they  can 
perform  without  reference  to  the  Governor  of   the  colony. 
It  should  be  noted  that  even  in  these  cases  the  Governor  is 
not  helpless.     No  Minister  holds  office  save  at  his  pleasure, 
and  he  can,  in  theory,  always  dismiss  a  Minister  who  insists 
on  exercising  the  powers  of  his  office  in  a  manner  opposed  to 
those  ideas  of  the  Governor.     In  the  majority  of  important 
matters,  however,  legal  powers  and  duties  are  conferred  by 
legislation   either    on    the    Governor    or    the   Governor  in 
Council.      In  the  latter  oase,  the   expression   is   sometimes 
defined  to  mean  the  Governor  acting  with  the  advice  and 
consent   of   the   Executive   Council,  as   in  the  case  of  the 
Constitutions     of    Canada,    the    Canadian     Provinces,    the 
Commonwealth    of     Australia,     the     Transvaal,     and     the 
Orange  River  Colony.     But  even  if  this  is  not  specified  in 
the    Constitution    or    Interpretation     Act,    the    phrase    is 
definitely  understood  by  custom  to  mean  the  same  thing. 
Again,  in  cases  where  the  Governor  alone  is  empowered  to 
act,  the  Letters  Patent  and  Royal  Instructions  compel  him 
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to  consult  his  Executive  Council  and  generally  to  follow 
their  advice.  Moreover,  as  a  matter  of  practical  possibility, 
the  Governor  has  no  servants  at  his  control,  and  to  carry  out 
a  policy  or  even  to  do  any  important  acts  without  his 
Ministers  would  be  impossible. 

On  the  other  hand,  there  is  no  legal  necessity  (a)  on  any 
Governor  to  act  as  his  Ministers  want  him  to  do.  His  con- 
currence in  their  advice  is  necessary  for  the  validity  of  their 
proposals  in  every  case  where  the  Governor  is  authorised  to 
act,  and  if  they  will  not  agree  with  him,  and  he  will  not 
yield,  they  must  resign  or  be  dismissed,  and  the  Governor 
may  look  about  to  find  Ministers  who  will  be  in  sympathy 
with  his  aims.  This  fact  is  expressed  in  the  Royal  Instruc- 
tions in  the  form  that,  though  the  Governor  must  consult 
his  Council,  he  may,  if  he  shall  see  sufficient  cause  to  dissent 
from  the  opinion  of  the  Council,  act  in  opposition  to  their 
opinion,  reporting  forthwith  his  action  and  the  grounds 
thereof  to  the  Secretary  of  State.  Such  a  paragraph  occurs 
in  the  Royal  Instructions  to  the  Governors  of  the  Cape, 
Natal,  the  Transvaal,  the  Orange  River  Colony,  the  six 
Australian  States  (6),  Newfoundland  and  New  Zealand.  In 
the  case  of  Canada,  it  appeared  up  to  the  date  of  the  altera- 
tion of  the  Instructions  made  at  the  instance  of  Mr.  Blake, 
on  the  occasion  of  the  appointment  of  the  Marquess  of  Lome 
in  1878,  but,  in  asking  for  the  deletion  of  the  paragraph  on 
the  ground  that  it  was  in  form  in  conflict  with  the  established 
rule  that,  in  a  responsible  Government  colony,  the  Governor 
must,  as  a  rule,  act  on  the  advice  of  and  through  the 
agency  of  his  Ministers,  Mr.  Blake  was  careful  to  admit 
that  there  was  no  desire  to  dispute  the  existence  of  the  power 
or  the  propriety  of  its  exercise  in  those  cases  where  on 

(a)  Argued,  even  when  the  Lieuteuant-Governor  alone  was  empowered  to 
act,  by  Sir  K.  Finlay,  in  Fulton  v.  Norton,  L.  R.  [1908]  A.  C.  at  p.  453. 

(b)  See  Harrison  Moore,  Commonwealth  of  Australia,  p.  380. 
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imperial  grounds  it  was  thought  that  Canada  had  not  full 
powers  of  determination  of  her  policy  (c).  Naturally  the 
same  precedent  was  followed  on  the  occasion  of  the  drafting 
of  the  first  Instructions  to  the  Governor- General  of  the 
Commonwealth.  The  Canadian  Lieutenant-Governors  are 
also  expected  to  act  on  the  same  principle. 

Mr.  Blake's  dictum,  like  those  of  many  other  authorities, 
restricts  much  too  narrowly  the  right  of  the  Governor  to  dis- 
agree with  the  advice  of  Ministers.  But  it  is  important  to 
realise  the  great  difference  in  the  question,  as  it  presents 
itself  from  the  point  of  view  of  a  mere  matter  of  local  interest 
and  as  a  question  involving  imperial  issues.  In  the  former 
case  the  Governor  must  act  in  his  capacity  as  the  head  of  the 
colonial  government ;  in  the  latter  he  must  also  remember 
that  he  is  the  servant  of  the  Crown  and  the  guardian  of 
imperial  interests,  owing  a  duty  to  the  Home  Government 
paramount  to  his  duty  to  the  Dominion  Legislature.  The 
two  cases  rest  on  different  principles  and  should  be  considered 
separately. 

(a)   The  Governor  as  Head  of  the  Colonial  Government. 

In  the  former  case  the  Governor,  as  we  have  seen,  can 
rarely,  if  ever,  carry  his  policy  into  effect  without  the  inter- 
vention of  Ministers,  so  that  his  disagreement  with  Ministers 
must  always  result  in  either  his  giving  way  or  in  the  yielding 
of  his  Ministers,  or  in  their  resignation,  or  even  dismissal. 
No  doubt  a  Ministry  in  the  past  have  often  yielded,  and  in 
the  future  may  yield,  to  the  earnest  representations  of  a 
Governor,  and  have  altered  their  policy  in  deference  to  his 
advice,  but  normally  a  colonial  government  is  naturally  not 
prepared  to  allow  any  interference  with  its  policy,  and  will 
not  remain  in  office,  if  it  cannot  secure  the  concurrence  of  a 

(e)  Canada,  Sess.  Papers,  1877,  No.  13;  cf.  1877,  No.  181. 
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colonial  Governor  in  its  acts.  Again,  it  is  clear  that  a  con- 
test on  local  matters  between  the  Governor  and  the  people  of 
the  colony  can  have  only  one  ending  :  the  Home  Government 
will  have  to  recall  the  Governor  in  order  not  to  cause  grave 
ill-feeling  in  the  dependency.  But  admitting  all  this,  there 
still  remains  a  sphere  in  which  the  Governor  has  not  merely 
freedom  of  action  but  also  the  duty  and  the  right  of  deciding 
in  matters  of  great  public  importance  (d).  For  it  is  his 
privilege  to  be  able  to  cause  an  appeal  to  be  made  to  the 
people  on  the  occasion  of  any  question  of  public  importance, 
and  on  his  exercise  of  the  prerogative  much  of  the  future  of 
the  colony  may  depend. 

Various  attempts  have,  indeed,  been  made  to  prove  that  in 
this  matter  the  position  of  the  Governor  is  now  practically 
identical  with  that  of  the  Crown  at  home,  and  that  the 
Governor  must  play  merely  the  part  of  a  constitutional 
monarch  and  leave  it  to  his  Ministers  to  demand  and  receive 
dissolutions  at  will.  It  is  not  necessary  to  decide  how  far 
this  view  is  accurate  of  English  conditions :  at  any  rate  there 
has  been  no  recent  example  of  the  exercise  of  the  technical 
right  of  the  Crown  to  refuse  Ministers  a  dissolution.  The 
power,  indeed,  might,  as  recently  suggested  by  Sir 
Charles  Dilke  (e},  be  invoked  on  some  crisis,  but  even  that 
is  doubtful.  Nor  is  the  reason  far  to  seek.  The  failure  of 
any  attempt  to  decline  to  accept  ministerial  advice  in 
England  would  have  so  bad  an  effect  on  the  dynasty  that 
the  results  might  be  incalculable  injury  to  the  country  and 

(d)  It  is,  of  course,  obvious  that  Governors  must  not  disagree  in  public 
speeches  with  their  Ministers'  policy,  and  is  only  worth  mentioning  because 
of  the  frequent  violation  of  the  rule  (cf.  the  Hon.  J.  G.  Jenkins,  Jottm. 
Royal  Soe.  of  Arts,  Ivi.  346).     The  rule  is  only  relaxed  on  departure  from  the 
Government  (cf.  Lord  Northcote's  speeches  on  leaving  the  Commonwealth, 
which  were  on  all  sides  approved,  because  they  were  valedictory).     Cf.  also 
Sir  John  Macdonald,  Canada  House  of  Commons  Debates,  1877,  p.  373. 

(e)  Journ.   Royal  Soc.   of  Arts,   Ivi.    344  ;    but    of.   Lord    Aberdeen    in 
Queen  Victoria's  Letters,  iii.  287,  with  ibid.  ii.  91. 
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the  system  of  constitutional  monarchy.  In  the  case  of  a 
Governor,  if  he  goes  wrong,  he  can  retrace  his  steps  with 
little  more  than  a  certain  loss  of  prestige  which  an  able  man 
may  make  good  in  some  other  way,  or  at  the  worst  there  is 
only  another  name  added  to  the  list  of  those  able  men  who 
for  one  reason  or  another  have  failed  to  distinguish  them- 
selves as  colonial  Governors.  No  doubt  the  occurrence  of 
disputes  of  this  sort  is  injurious  to  the  imperial  power  in  the 
Colonies,  but  it  is  not  fatal,  and  therefore  the  colonial 
Governor  has  a  right  in  reckoning  chances  to  remember  that 
the  result  of  a  false  step  will  probably  be  his  own  recall,  but 
nothing  serious  to  the  Empire.  The  taking  of  a  certain 
amount  of  risk  may  accordingly  be  justified  if  there  is  at  all 
a  reasonable  prospect  of  success  attending  the  effort,  and  if 
the  Governor  is  fully  impressed  with  the  necessity  of  action. 

Hence  all  attempts  to  assert  as  part  of  the  constitutional 
duty  of  a  Governor  the  acceptance  of  the  advice  of  his 
Ministers  as  to  granting  them  a  dissolution  have  failed.  The 
demand  was  made  in  a  reasoned  minute  (/)  by  the  Government 
of  Victoria,  under  Mr.  Duffy's  leadership  in  1872,  after  a 
vote  in  the  Assembly  expressing  no  confidence  in  the 
Ministry :  they  argued  on  the  constitutional  practice  of  the 
United  Kingdom  that  they  were  entitled  to  decide  whether 
to  ask  for  a  dissolution  or  to  resign,  and  they  laid  it  down 
that  a  defeated  party  could  properly  ask  for  a  dissolution  in 
any  of  the  following  circumstances :  (1)  when  a  vote  of  no 
confidence  is  carried  against  a  government  which  has  not 
already  appealed  to  the  country  ;  (2)  when  there  are  reason- 
able grounds  to  believe  that  an  adverse  vote  against  the 
government  does  not  represent  the  opinions  and  wishes  of 
the  country,  and  would  be  reversed  by  a  new  Parliament ; 
(3)  when  the  existing  Parliament  was  elected  under  the 

(/)  Victoria  Legi&lative  Assembly  Votes  and  Proceedings,  1872,  Noy  45. 
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auspices  of  the  opponents  of  the  government ;  (4)  when  the 
majority  agains-t  a  government  is  so  small  as  to  make  it  im- 
probable that  a  strong  government  can  be  formed  from  the 
Opposition.  They  argued  that  all  these  conditions  concurred 
in  their  case,  and  confidently  asked  for  a  dissolution.  The 
Governor,  Lord  Canterbury,  declined  their  request,  on  the 
ground  that  there  was  at  least  the  chance  that  a  government 
could  be  formed  out  of  the  Opposition ;  and,  in  fact,  though 
there  is  reason  to  think  that  an  appeal  to  the  constituencies 
would  have  resulted  in  a  large  majority  for  the  Duffy 
Administration,  Mr.  Francis  was  able  to  form  a  government 
and  to  maintain  it  in  office.  In  New  Zealand  the  same  question 
was  revived  with  characteristic  impetuosity  by  Sir  George 
Grey  in  1877  (g).  He  asked  for  a  dissolution  because  a  vote 
of  no  confidence  had  just  been  rejected  by  the  casting  vote  of 
the  Speaker,  and  he  based  the  claim  for  a  dissolution  on 
the  ground  that  the  Parliament  had  been  elected  under  the 
auspices  of  the  Opposition,  and  on  the  conviction  that  a 
general  election  would  result  in  a  large  majority.  The 
Governor,  the  Marquess  of  Normanby,  declined  to  do  so, 
because  he  had  no  confidence  that  a  dissolution  would  result 
in  a  working  majority  for  the  government,  and  because  no 
Supply  had  yet  been  granted.  The  Parliament  was  only 
in  its  second  Session,  and  legislation  as  to  representation  was 
under  consideration,  which  would  demand  a  dissolution  ;  and 
further,  he  thought  that  matters  could  be  arranged  without 
the  trouble  of  a  dissolution.  In  reply  Ministers  pressed  the 
view  that  the  power  to  dissolve  Parliament  was  given  to  the 
Governor  by  the  Constitution  Act,  and  must  be  exercised  by 
the  Governor  in  accordance  with  ministerial  advice  ;  and  they 
therefore  demanded  a  dissolution  unfettered  by  any  con- 
ditions as  to  obtaining  Supply,  the  Governor  having  intimated 
(?)  See  New  Zealand  farl.  Paper*,  1877,  A.  7;  1878,  A.  1,  2;  1879, 
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that  Supply  for  at  least  three  months  should  be  obtained 
before  dissolution.  The  Governor,  however,  declined  to  accept 
this  view.  He  laid  stress  on  the  fact  that  the  power  to  dis- 
solve was  given  to  him"  by  the  Constitution  Act,  while  the 
Royal  Instructions  gave  him  power  to  decline  the  advice  of 
Ministers  when  he  thought  fit.  He  consented  at  last  to  pro- 
rogue Parliament,  but  not  to  dissolve  it ;  and  when,  after  the 
prorogation,  the  Ministry  renewed  the  argument,  and  again 
asserted  the  duty  of  the  Governor  to  accept  their  advice,  he 
remained  firm,  and  the  Secretary  of  State,  when  appealed  to, 
approved  his  action,  in  a  despatch  of  the  15th  February, 
1878,  in  which  he  expressly  declared  his  dissent  from  the 
doctrine  of  Sir  George  Grey  as  to  the  constitutional  position 
of  the  Governor  as  regards  the  Ministry.  As  a  matter  of 
fact,  the  Ministry  remained  in  office  for  about  two  years,  and 
then  obtained  a  dissolution  from  the  Governor  on  defeat  in 
the  House  of  Representatives.  On  this  occasion,  however, 
the  Governor  insisted  on  the  Ministry  pledging  themselves  to 
arrange  for  the  immediate  issue  of  the  writs  for  the  summon- 
ing of  a  new  Parliament,  as  the  two  Houses  had  united  in 
addresses  to  the  Governor  praying  that  steps  should  be  taken 
that  there  should  be  no  delay  in  the  assembling  of  the  fresh 
Parliament,  in  view  of  the  difficult  position  of  native  affairs 
in  the  colony. 

The  same  principles  were  asserted  by  Mr.  "Weld,  the 
Governor  of  Tasmania,  in  1877,  when  his  Ministers  asked 
him  for  a  dissolution,  which  he  granted.  He  explained 
privately  to  his  Ministers  that  the  dissolution  was  only  granted 
on  the  understanding  that  Supply  would  be  obtained  and  that 
he  would  require  Ministers  to  resign  if  Supply  were  not  in 
fact  voted;  and  in  1879,  when  again  Ministers  asked  him  to 
dissolve  the  House,  he  refused,  and  accepted  the  resignation 
of  Ministers,  on  the  ground  that  there  was  no  great  question 
at  issue  on  which  the  country  could  be  asked  to  decide,  and 
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there  was  every  prospect  of  another  Ministry  managing  to 
hold  power  (//,). 

In  the  same  year,  in  New  South  Wales,  the  question  of 
dissolution  without  Supply  had  also  arisen,  and  evoked  an 
interesting  correspondence  between  Lord  Carnarvon  and 
Sir  Hercules  Rubinson.  The  latter  had  undertaken  to  grant 
a  dissolution  to  Ministers  conditionally  on  their  obtaining 
Supply,  and  he  appealed  to  the  Secretary  of  State  for  advice 
as  to  whether  there  was  any  warrant  in  the  procedure  of  the 
Imperial  Parliament  for  such  a.  mode  of  action.  Lord 
Carnarvon  consulted  Sir  T.  Erskine  May  and  the  Speaker  on 
the  matter,  and  their  opinions  supported  the  desire  of  the 
Governor  to  secure  the  passing  of  Supply,  it  being  the 
accepted  practice  in  the  Imperial  Parliament  for  Supply  to  be 
granted  on  such  occasions ;  thus  permitting  the  people  to 
decide  on  the  state  of  parties  without  delay  and  without 
inconvenience  to  the  public  interests  through  lack  of  funds 
for  current  expenditure.  Sir  T.  Erskine  May,  however, 
suggested  that  the  Governor  would  have  been  better  advised 
not  to  make  the  promise  of  dissolution  formally  depend  on 
the  advice  of  Ministers  obtaining  Supply,  as  he  thereby  gave 
the  House  the  opportunity  of  deciding  against  its  own 
dissolution  by  refusing  Supply  (i). 

No  change  has  been  made  since  these  precedents  in  the  mode 
and  extent  of  the  Governor's  exercise  of  the  power  of  dissolu- 
tion (A1),  and  he  is  thus  enabled  to  play  an  important  part  in 
the  government  of  any  colony  where  the  state  of  parties  is  at  all 
equally  divided,  more  especially  in  cases  where  the  matter  is 
complicated  by  differences  of  opinion  between  the  two  Houses. 
The  following  are  very  recent  examples  of  the  exercise  of  the 

(A)  Tasmania  Legislative  Council  Journal*,  1877,  Sess.  2,  No.  45;  Sesa.  4, 
No.  19  :  1879,  No.  66. 

(i)  New  South  Wales  Legislative  Assembly  Votes  and  Proceedings,  1877-78, 
i.  451. 

(k)  Of.  Harrison  Moore,  Commonwealth  of  Australia,  p.  95. 
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power.  In  the  Commonwealth  in  1904  the  Governor-General 
declined  to  grant  Mr.  Watson  a  dissolution,  as  the  two  wings 
of  the  Opposition  had  arranged  a  coalition :  and  again,  in  1905, 
the  Governor- General  declined  to  accept  the  advice  of  Mr.  Eeid 
to  dissolve  Parliament,  the  parties  in  the  Parliament  being 
equally  divided,  and  the  Protectionist  wing  of  the  coalition 
having  secured  a  coalition  with  the  Labour  Party  so  as  to  defeat 
the  Government.  There  was  at  that  time  no  very  great  question 
before  the  country  calling  for  a  dissolution,  but  probably  of 
more  importance  in  the  eyes  of  the  Governor-General  was  the 
fact  that,  as  events  proved,  the  Opposition  under  Mr.  Deakin 
and  the  Labour  Party  had  combined  to  form  a  strong  party 
sufficiently  united  to  remain  in  office  (/).  In  1^06  the 
Governor  of  South  Australia,  on  being  advised  to  dissolve 
the  newly-elected  Parliament  in  order  that  the  provisions  of 
the  Act  of  1901  for  settling  deadlocks  between  the  two 
Houses  could  be  brought  into  operation,  declined  at  first  to 
do  so,  and  only  accepted  ministerial  advice  after  the  attempt 
to  form  a  new  Ministry  had  failed,  the  Governor  naturally 
not  being  prepared  to  grant  a  new  Ministry  a  dissolution 
which  he  had  refused  to  an  old.  As  there  was  a  question  of 
considerable  importance  in  view — the  amendment  of  the 
Council  Franchise — the  action  of  the  Governor  in  granting 
a  dissolution  obviously  had  warrant,  but  equally  he  was 
entitled  to  endeavour  if  possible  to  save  the  loss  of  public 
time  and  money  resulting  from  a  General  Election,  had  any 
other  party  in  the  House  been  able  to  carry  on  the  govern- 
ment (m).  In  19<>7  the  Governor  of  Western  Australia 
similarly  declined  a  dissolution  asked  for  by  his  Premier  on 
the  ground  of  grave  differences  between  the  Houses  as  to  a 

(I)  See,   for   Mr.   Watson's    case,    Commonwealth   Parliamentary   Debates, 

1904,  pp.  4205  seq.,  and  for  Mr.   Reid's  case,  the  Sydney  Daily   Telegraph, 
Argun,  and    Age.  for   July,    1905  ;    Commonwealth    Parliamentary    Debates, 

1905,  pp.  133  seq.,  155  seq. 

(m)  South  Australia  Souse  of  Assembly  Debates,  1906,  Sess.  2,  pp.  524  seq. 
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land  tax,  but,  instead  of  accepting  the  resignation  which  they 
then  tendered,  he  induced  them  to  agree  to  a  prorogation  of 
Parliament,  and  in  the  interval  before  the  Houses  met  again 
the  question  in  dispute  was  arranged  amicably,  avoiding  a 
dissolution  on  a  matter  in  which  the  real  will  of  the  people 
was  notorious  (/<) .  In  the  same  year  after  the  dispute  between 
the  two  Houses  in  Queensland,  Lord  Chelmsford  declined  to 
accept  the  proposals  of  his  Premier  for  the  swamping  of  the 
Upper  House,  and  on  his  resignation  accepted  the  advice  of 
Mr.  Philp  that  there  should  be  a  dissolution,  though  the 
House  of  Assembly  protested  vigorously  that  no  dissolution 
was  necessary.  The  Governor  considered  that  there  was  a 
substantial  question  at  issue — the  position  to  be  held  by  the 
Upper  Chamber  in  the  Parliament — and  in  point  of  fact  the 
election  did  show  so  clearly  the  will  of  the  people  that  the 
Upper  House  should  not  hamper  reform  that  after  the  elec- 
tions, which  left  Mr.  Philp  in  a  hopeless  minority,  and  the 
return  of  Mr.  Kidston  to  office,  legislation  was  easily  carried 
through  both  Houses  providing  for  a  referendum  in  cases  of 
disagreement  between  the  Houses.  A  protest  was,  however, 
formally  made  against  the  action  of  the  Governor  in  dissolving, 
especially  as  the  dissolution  took  place  without  the  grant  of 
Supply,  and  the  progress  of  various  desirable  public  works  was 
delayed  by  the  dissolution,  and  regret  at  the  Governor's  action 
was  expressed  in  the  address  in  reply  to  the  speech  from  the 
throne  at  the  opening  of  Parliament,  while  very  vigorous 
attacks  on  his  action  were  made  during  the  electoral  cam- 
paign in  the  country  (o).  But  the  doctrine  that  a  Governor 
cannot  dissolve  a  House  in  the  face  of  the  refusal  of  Supply 

(»)  See  his  speech  on  the  closing  of  the  third  Session  of  Parliament, 
]'<D-ri,i,,i.;tf,,ry  Debate*,  Sept.  19th,  1907. 

(o)  Queensland  Parliamentary  Debates,  1908,  pp.  38  seq.,  88  teq.  In  1896 
no  Supply  was  voted  in  Canada  before  the  dissolution.  Cf.  Canada  Hoiue  of 
Commons  Debates,  1896,  Sess.  2,  pp.  98  seq.,  619  seq.,  and  contrast  Cape  Hotut 
of  Assembly  Debates,  1907,  pp.  589  *«/. 

K.  * 
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is  obviously  impossible  to  uphold,  because  the  Parliament 
would  then  be  set  up  as  the  sole  arbiter  of  its  fate  as  against 
the  people,  though  no  doubt  the  refusal  to  grant  Supply  is  a 
fact  to  be  taken  into  consideration  in  the  exercise  of  the 
prerogative.  Further,  the  dissolving  the  Assembly,  despite 
its  own  protest,  is  a  necessary  consequence  of  the  decision  to 
grant  a  dissolution  against  the  will  of  the  majority  in  the 
House.  In  1871  Sir  James  Fergusson,  the  Governor  of 
South  Australia,  granted  a  dissolution  in  the  face  of  protests 
from  both  Houses  of  Parliament  (p).  Moreover,  the  confused 
state  of  parties,  there  being  three  nearly  equal  parties  in  the 
House,  of  which  the  Labour  Party  and  that  of  Mr.  Kidston 
stood  in  a  loose  alliance,  rendered  it  hard  to  judge  of  the  real 
wishes  of  the  people,  and  the  instability  of  the  party  alliances 
can  be  seen  from  the  fact  that  in  the  new  Parliament  part  of 
the  government  measures  was  passed  by  an  alliance  with 
the  Labour  Party,  while  the  remainder  was  only  got  through 
by  an  understanding  with  the  Opposition,  which  has  grown 
into  a  sort  of  coalition.  Peculiarly  absurd,  in  any  case,  was 
the  accusation  levelled  against  the  Governor  of  trying  to  set 
himself  up  as  a  dictator.  There  can  hardly  be  any  more 
popular  action  than  an  appeal  to  the  people  to  decide  the 
issues  between  the  two  parties,  and  if  there  are  great  issues 
the  Governor  is  bound  so  to  refer  them,  unless  the  views  of 
the  people  are  quite  clear  (<?). 

In  1896  Lord  Aberdeen  declined  to  act  on  the  advice  of 
Ministers  defeated  at  the  General  Election,  and  though 
attacked  by  Sir  C.  Tupper,  his  action  was  emphatically 
approved  by  Sir  W.  Laurier  as  a  vindication  of  the  right  of 

(p)  South  Australia  Legislative  Council  Journals,  1871,  p.  65;  House  of 
Assembly  Journals,  1871,  pp.  235  seq. 

(q)  For  Lord  Chelmsford's  action,  cf.  Queensland  Parliamentary  Debates, 
1908,  Nos.  2  and  3  ;  Morniny  Post,  25th  April,  1908. 
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the  people  to  govern  (r).  A  Governor,  too,  has  full  discretion 
whom  to  summon  on  the  resignation  of  a  Ministry,  as  in 
England  (s). 


(b)   The  Governor  #s  an  Imperial  Officer. 

On  the  other  hand,  very  different  considerations  govern 
those  cases  where  a  Governor  acts  against  ministerial  advice 
on  imperial  grounds.  In  one  respect  the  position  of  a 
Governor  in  these  matters  has  been  greatly  simplified  since 
the  early  days  of  responsible  government.  At  that  time  the 
means  of  communication  with  the  Home  Government  were 
very  inadequate,  and  the  position  of  colonial  affairs  not  well 
understood  by  the  Secretaries  of  State,  so  that  a  Governor 
had  perforce  to  rely  mainly  on  his  own  judgment,  with  the 
comforting  assurance  that  the  Home  Government  would 
repudiate  him  if  he  had  acted  counter  to  its  ideas  of  what 
was  constitutional.  At  the  present  time  a  Governor  need 
and  should  never  act  on  imperial  grounds  without  fortifying 
himself  with  the  advice  of  the  Imperial  Government  obtained 
by  telegraph.  The  dispute  with  the  local  government  then 
becomes  one  between  the  two  Governments,  in  which  the 
Governor  acts  not  as  principal  but  as  agent.  The  position  is, 
of  course,  far  more  satisfactory  than  in  the  early  days  of 
responsible  government,  as  it  avoids  any  action  on  imperial 
grounds,  which  the  Home  Government  is  not  anxious  to  put 
forward,  and  removes  the  matter  from  the  sphere  of  a 
personal  wrangle  between  Ministers  and  Governor. 

The  Royal  Instructions  to  the  Governor  make  very  little 
allusion  to  this  special  function  of  the  Governor.  In  the 

(r)  See  Sir  C.  Tapper,  Canada  Home  of  Common*  Debates,  1896,  Seas.  2,  pp. 
1623—1660;  Sir  W.  Laurier,  ibid.  1660—1671.  Note  the  Speaker's  rebukes 
to  Sir  C.  Tapper,  as  attacking  the  Governor- General  and  not  the  new 
Ministers,  ibid.  1638,  16-56,  and  cf.  Canada  Sts*.  Paper*,  1896,  Seas.  2,  No.  7. 

(«)  Morley,  Life  of  Gladstone,  ii.  621  seq. 

E2 
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case  of  Newfoundland  and  the  Cape,  there  is  no  mention  of 
or  allusion  to  it  whatever,  even  as  regards  the  prerogative  of 
pardon.  In  the  six  Australian  States,  New  Zealand,  the 
Commonwealth,  and  Canada,  there  is  only  a  reference  in  the 
Instructions  as  to  pardon  to  the  interests  of  other  parts  of  the 
Empire,  or  of  foreign  countries ;  but  in  the  case  of  Natal, 
the  Governor  is  given  a  special  position  as  Supreme  Chief  of 
the  native  tribes,  and  in  the  exercise  of  his  functions  in  that 
regard  is  directed  to  decide,  after  consultation  with  his 
Ministers,  but  on  his  own  responsibility.  In  the  case  of  the 
Transvaal  (t)  and  the  Orange  River  Colony  (u),  the  Governor 
retains  all  the  vague  rights  of  paramount  chief  over  the 
natives,  and  he  is  presumably  intended  to  cany  out  these 
duties  on  the  same  system  as  in  Natal  after  consulting 
Ministers,  but  on  his  own  responsibility.  But  the  general 
rule  is  part  of  the  constitutional  law  of  the  Colonies  that  the 
Governor  is  not  bound  to  accept  ministerial  advice,  whenever  it 
runs  counter  to  imperial  interests,  or,  what  nowadays  is  pretty 
much  the  same  thing,  to  interests  deemed  by  the  Secretary  of 
State  to  be  of  so  much  imperial  importance  as  to  justify  dis- 
agreement from  the  colonial  authorities  (a?). 

In  the  case  of  legislation,  a  more  precise  definition  of 
imperial  interests  can  conveniently  be  deduced  from  the  lists 
of  subjects,  Bills  relative  to  which  the  Governor  is  required  by 
his  instructions  to  reserve.  These  topics,  examples  of  which 
will  be  found  in  the  next  chapter,  include  divorce,  currency, 
treaty  relations,  differential  duties,  the  control  of  the  troops 
or  the  navy,  and  Bills  of  an  unusual  purport  affecting  the 
prerogative  or  the  rights  and  property  of  British  subjects  not 
resident  in  the  colony,  or  the  trade  and  shipping  of  the  United 
Kingdom.  The  question  of  immigration  is  covered,  in  part 

(t)  Letters  Patent,  Dec.  6th,  1906,  8.  51. 

(M)  Ibid.,  June  5th,  1907,  s.  52. 

(x)  Of.  Dilke,  Journ.  Royal  Soe.  of  Arts,  Ivi.  344. 
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at  least,  by  the  provision  for  the  reservation  of  Bills  affecting 
British  subjects  not  resident  in  the  colony  ;  while  legislation 
affecting  in  a  differential  manner  natives  from  those  of 
European  descent  is  required  to  be  reserved  in  the  Transvaal, 
the  Orange  River  Colony,  and  Natal.  If  we  add  to  the 
heads  that  of  the  treatment  of  public  lands  we  obtain  nearly 
all  the  matters  in  which  the  control  of  the  Imperial  Govern- 
ment over  the  responsible  Government  Colonies  has  been 
attempted  to  be  exercised. 

A  question  of  grave  constitutional  importance  (y)  arises  out 
of  the  position  resulting  from  the  action  of  a  Governor  in 
obedience  to  Imperial  Instructions  in  differing  from  minis- 
terial advice.  There  is,  undoubtedly,  at  present  in  the 
Colonies  a  tendency  in  Ministers  to  regard  the  action  of  the 
Governor  in  the  same  light  as  when  he  declines  to  accept 
their  advice  on  a  matter  of  local  importance  only,  and  to 
insist  that  they  have  the  constitutional  right  to  resign  in  the 
circumstances,  leaving  the  Governor  to  yield  or  to  find  new 
Ministers.  Now  it  must  at  once  be  observed  that  such  a 
claim,  if  pushed  to  its  logical  conclusion,  must  be  fatal  to  the 
unity  of  the  Empire  and  to  its  present  juridical  Constitution, 
which  is  based  on  the  theory  that  there  is,  in  the  last  resort, 
an  imperial  unity  and  a  power  capable  of  making  itself 
obeyed.  No  doubt  it  is  theoretically  possible  for  the  Imperial 
Government  to  secure  obedience  by  revoking  the  Constitution 
of  the  Dominion  concerned,  but  that  would  be  a  step  which 
could  only  prelude  the  dismemberment  of  the  Empire,  a  step 
which,  even  in  a  modified  form,  the  Imperial  Government 
declined  to  take  when  it  was  petitioned  for  by  many  people 
in  the  Cape  during  the  late  war  (2).  Similar  difficulties  were 
seen  recently  in  the  matter  of  Japanese  immigration  into  the 

(y)  Cf .  Journ.  Royal  Soe.  of  Artt,  Ivi.  337 ;    Sir  C.  Dilke,  Hansard,  cxo. 
113-115 ;  Mr.  Evans,  M.  L.  A.  Parl.  Paper*  [Cd.  4328],  p.  77. 
(z)  Parl.  Papers  [Cd.  1162]. 
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United  States  when  the  Calif ornian  Government  practically 
declined  to  make  good  the  obligations  of  the  Federation. 
It  is  very  possible  that  the  present  Constitution  of  the  Empire 
is  not  one  which  can  be  permanent ;  but  as  long  as  it  remains 
it  is,  it  is  submitted,  the  duty  of  a  Dominion  Government,  in 
the  last  event,  to  accept  the  determination  of  the  Imperial 
Government,  under  protest  if  necessary,  and  with  the  intention 
of  securing  the  alteration  in  the  position  adopted  by  that 
Government,  but,  at  any  rate,  resolved  for  the  time  to  concur. 
On  the  other  hand,  it  is  certain  that  the  Imperial  Govern- 
ment is  bound  to  take  every  step  to  secure  that  its  policy 
shall  not  run  counter  to  that  of  any  Dominion  Government 
save  in  matters  of  the  greatest  importance  to  the  Empire  as 
a  whole. 

The  difficulties  of  the  position  may  be  illustrated  by  a  few 
examples.  As  early  as  1859  the  Canadian  Government 
argued  that  any  attempt  of  the  Imperial  Government  to 
interfere  with  the  Customs  policy  of  the  Dominion  was  inad- 
missible, unless  the  imperial  authorities  were  prepared  to 
undertake  the  responsibility  of  administering  the  whole 
Government  of  Canada  (a).  The  rebuke  was,  on  the  whole, 
justified.  It  is  clear  that  matters  of  finance  cannot  possibly 
be  taken  out  of  the  hands  of  those  who  are  bound  to  manage 
the  affairs  of  a  colony,  just  as  conversely,  in  the  Crown 
Colonies,  the  Imperial  Government  retains  the  supreme 
control  of  all  financial  measures,  however  far  they  may  be 
prepared  to  go  in  allowing  the  local  legislatures  to  legislate 
in  matters  not  of  financial  importance  (6).  In  1878  the 
question  was  keenly  discussed  at  the  Cape,  as  will  be  seen 
later,  whether  a  Governor  could,  without  the  consent  of 
Ministers,  transfer  the  colonial  forces  to  the  imperial  control, 

(a)  House  of  Commons  Papers,  1864,  xli.  79. 

(b)  Of.  the  case  of  Jamaica,  Parl.  Papers,  [C.  9177],  [C.  9412],  [C.  9413], 
[Cd.  125]. 
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and  the  result  arrived  at  was  that  such  transfer  required  the 
support  of  Ministers,  both  in  order  to  make  it  effective  and 
on  the  broad  constitutional  ground  of  the  nature  of  colonial 
self-government  (c).  In  1877  there  was  a  dispute  in  Tasmania 
with  regard  to  the  case  of  one  Louisa  Hunt,  who  was  pardoned, 
on  the  advice  of  Ministers,  by  the  Governor,  and  the  advice 
given  by  Ministers  was  censured  by  both  Houses  of  Parlia- 
ment. The  government  did  not,  however,  deem  it  necessary 
to  resign  on  that  account,  because  they  held  that  the  matter 
was  one  in  which  the  final  responsibility  for  the  decision 
rested  with  the  Grovernor,  not  with  Ministers  (d).  In  1880, 
Mr.  Todd  (c)  laid  down  the  doctrine  as  to  the  action  of 
Ministers  in  such  circumstances  as  follows  :  —  ;'  In  all  such 
cases  the  responsibility  of  the  local  Ministers  to  the  local 
parliament  would  naturally  be  limited.  They  would  be 
responsible  for  the  advice  they  gave,  but  could  not  strictly  be 
held  accountable  for  their  advice  not  having  prevailed,"  and 
he  quoted  the  following  definition  of  the  position  from  a 
despatch  from  Lord  Carnarvon  (/)  :  "  If  it  be  the  right  and 
duty  of  the  Grovernor  to  act  in  any  case  contrary  to  the  advice 
of  his  Ministers,  they  cannot  be  held  responsible  for  his 
action,  and  should  not  feel  themselves  justified  on  account  of 
it  in  retiring  from  the  administration  of  public  affairs." 
This  statement  of  the  case  was  adopted  in  1892  by 
Mr.  Ballance's  Ministry  in  New  Zealand  in  their  dispute 
with  Lord  Glasgow.  The  Ministry  desired  the  appointment 
of  twelve  members  to  the  Legislative  Council,  in  order  to 
overcome  the  opposition  of  that  body  to  their  measures,  and 
the  Governor  considered  that  in  order  to  avoid  swamping  the 
Council  not  more  than  nine  should  be  appointed,  and  he 


(e)  Parl.  Papers  [C.  2079]. 

(rf)  Tasmania  Legislative  Council  Journals,  1878,  Nos.  35,  36. 

(e)  Parl.  Govt.  p.  590. 

(/)  Cited  in  Canada  Sets.  Papert,  1876,  No.  116,  p.  82. 
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definitely  declined  to  accept  the  advice  tendered  to  him  :  the 
Ministry  then  appealed  to  the  Secretary  of  State,  but  did  not 
resign,  quoting  in  favour  of  their  attitude  the  passage  in 
Todd's  work  just  quoted.  The  Governor  thought  that  in  so 
acting  he  was  carrying  out  his  duty  as  an  imperial  officer, 
and  there  was  a  good  deal  of  precedent  for  his  view,  though 
in  point  of  fact  the  Imperial  Government  decided  that  there 
was  no  imperial  interest  involved,  and  laid  down  in  Lord 
Bipon's  despatch  of  the  26th  September,  1892 — a  day  now 
made  the  Dominion  Day  of  the  colony — that  where  no  imperial 
interests  were  involved  the  Governor  should,  as  a  matter  of 
course,  accept  the  advice  of  his  Ministers,  unless  he  was  pre- 
pared to  find  others  in  case  of  their  resignation  (g). 

The  most  recent  examples  of  such  disputes  do  not  altogether 
agree.  In  the  case  of  Natal  in  1906,  the  Natal  Government 
proclaimed  martial  law,  and  ordered  under  it  the  execution 
of  twelve  natives  on  charges  of  murder.  The  Imperial 
Government  then  proceeded  to  suggest  to  the  government 
the  suspension  of  the  order  pending  the  further  consideration 
of  the  question  (/*).  The  Ministry  then  resigned,  and  only 
consented  to  hold  office  pending  the  appointment  of  their 
successors.  As  the  colony  was  then  on  the  brink  of  a  native 
rebellion  and  there  was  no  chance  of  the  formation  of  a  new 
government — even  if  the  crisis  had  permitted  the  colony  to 
remain  in  the  throes  of  a  change  of  Ministries — the  Imperial 
Government  revoked  the  suggestion  of  suspending  the  execu- 
tions, further  information  having  by  that  time  arrived  show-, 
ing  that  the  men  were  clearly  guilty  of  murder.  At  the 
same  time  the  Imperial  Government  expressed  the  view  that 


(g)  Parl.  Papers,  H.  C.  198,  1893-94,  p.  48.  A  different  interpretation  of 
the  correspondence  seems  to  have  been  put  on  it  by  Lord  Chelmsford  in 
Queensland  in  1907.  Cf.  the  Hon.  J.  Taverner,  Journ.  Royal  Soc.  of  Arts, 
Ivi.  346. 

(ft)  Parl.  Papers  [Cd.  2905]. 
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the  Ministry  had  been  somewhat  hasty  in  resigning  under 
the  circumstances  and  without  any  previous  consultation  with 
the  Imperial  Government,  and  that  criticism  seems  clearly 
justified.  On  the  other  hand,  in  the  case  of  Newfoundland 
in  1907  the  Imperial  Government,  in  enforcing  the  treaty 
rights  of  the  United  States  in  the  colonial  waters,  found  it 
necessary,  in  view  of  the  divergence  of  opinion  between  the 
governments  of  the  United  Kingdom  and  of  the  colony,  to 
issue  an  Order  in  Council  under  an  imperial  Act  of  1819,  in 
part  suspending  the  operation  of  a  colonial  law  (f).  But 
while  the  local  government  resented  this  step  and  protested 
violently  against  it,  it  did  not,  despite  the  taunts  of  the 
Opposition,  resign,  but  remained  in  office  on  the  ground  that 
the  Ministry  was  not  entitled  to  resign,  because  they  were 
not  able  to  persuade  the  Imperial  Government  to  accept  their 
views  of  the  rights  of  Newfoundland,  and  the  mode  of  pro- 
cedure to  be  adopted  to  enforce  them.  Their  action  seems  to 
have  been  perfectly  constitutional;  whether  or  not  a  new 
Ministry  can  be  formed,  there  seems  no  justification  for  a 
government  resigning  merely  to  coerce  the  Imperial  Govern- 
ment, and  it  is  important  to  note  that  in  the  dispute  with  the 
Imperial  Government  as  to  Dinuzulu's  salary  and  martial  law 
in  1908  the  Natal  Government  did  not  resign  (*). 

But  this  question  remains  one  of  the  most  difficult  of  the 
problems  of  the  imperial  relations.  It  cannot,  perhaps,  be 
satisfactorily  solved  until  federation  is,  if  ever,  accomplished ; 
but  in  the  meantime  it  is  obvious  that  it  will  not  be  advan- 
tageous for  federation  if  the  several  parts  of  the  Empire  have 
assumed  the  habit  of  disregard  of  imperial  unity.  This  is 
the  consideration  which  renders  it  essential  to  uphold  the 
technical  right  of  the  Imperial  Parliament  to  legislate  for  the 

(t)  Parl.  Papers  [Cd.  3765]. 

(*)  Cf.  Parl.  Papers  [Cd.  4194],  [Cd.  4195],  [Cd.  4328]  ;  cf.  the  Bummarj 
[Cd.  4328],  pp.  63  seq. 
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Empire  as  a  whole,  the  sole  right  of  that  government  to  con- 
clude treaties,  the  power  to  disallow  acts,  and  so  forth. 

As  an  imperial  officer  the  Governor  is,  of  course,  hound  to 
follow  the  directions  of  the  Secretary  of  State.  Such  obedi- 
ence  is  indeed  expressly  laid  down  in  his  Letters  Patent, 
where  it  is  provided  that  the  Governor  is  to  follow  the 
instructions  given  him  either  by  Order  in  Council  or  under 
the  Sign  Manual,  or  through  a  Secretary  of  State.  The 
latter  mode  is  the  usual  method  of  procedure,  and  nowadays 
the  orders  given  are  not  usually  couched  in  the  name  of  the 
Crown ;  nevertheless,  the  authority  to  give  them  must  he 
considered  as  derived  from  the  Crown,  and  indeed  the  Secre- 
tary of  State  has  his  power  as  the  mouthpiece  of  the  Crown, 
and  in  no  other  capacity.  A  more  or  less  permanent  set  of 
such  instructions  is  contained  in  the  Colonial  Regulations,  of 
which  a  revised  edition  has  just  been  issued,  while  a  clause 
in  the  list  of  Bills  to  which  a  Governor  is  not  permitted  to 
assent  reminds  the  reader  of  the  old  struggles  against  the 
habit  of  Governors  accepting  presentations.  As  late  as  1855 
Sir  William  Denison  accepted  a  grant  of  2,0001.  from  the 
people  of  Tasmania  (/),  and  in  1867  and  1868  efforts  were 
made  by  the  Assembly  of  Victoria  to  bestow  on  Lady 
Darling  the  sum  of  20,000/.  as  a  reward  for  her  husband's 
services  to  the  Assembly  in  its  contests  with  the  Council 
which  had  led  to  his  recall  from  his  Government  (m).  In 
1871  Sir  George  Bo  wen  insisted  on  the  more  salutary  prac- 
tice of  accepting  a  valuable  gift  only  on  behalf  of  and  for 
the  use  of  the  Governor  for  the  time  being  (n),  and  since  that 
date  the  rigid  rule  has  been  laid  down  that  no  Governor  shall 
accept  any  present  from  the  people  under  his  government 


(I)  Denison,  Life,  i.  274. 

(m)  House  of  Commons  Papers,  1867-68,  xlviii.  630—704.     Later,  after  his 
death,  his  widow  received  a  pension  from  Victoria :  Act  No.  362,  1870. 
(n)  House  of  Commons  Papers,  1872,  xliii.  664. 
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save  with  the  permission  of  the  Secretary  of  State,  which  will 
only  be  granted  on  exceptional  grounds  (o).  Governors  are 
also  forbidden  to  take  part  in  any  commercial  concern  within 
their  government — an  inconvenient  practice  which  may  lead, 
as  has  been  known  to  be  the  case,  to  actions  being  brought 
against  a  Governor  for  private  debts  in  the  Courts  of  the 
colony  over  which  he  is  Governor  (p). 

The  imperial  control  can  be  enforced  at  any  moment  by 
the  recall  of  the  Governor,  who  is  appointed  nominally  for  a 
term  of  six  years  ( q) .  It  is,  of  course,  also  open  to  Parliament 
to  censure  his  conduct  in  any  case,  and  there  are  various 
examples  of  efforts  to  do  so,  some  successful,  some  not.  In 
1868  the  conduct  of  the  Governor  of  Victoria  in  regard  to 
the  quarrel  between  the  Council  and  the  Assembly  was 
severely  criticised  in  the  Imperial  Parliament;  and  in  1879 
there  was  a  heated  debate  over  the  conduct  of  Sir  Rartle 
Frere  in  regard  to  the  native  war  in  South  Africa,  when  the 
Government,  while  avoiding  defeat,  still  found  it  necessary 
to  admit  that  the  Governor  had  not  acted  properly  or  with 
sufficient  regard  to  the  imperial  authorities  (r).  There  are 
several  similar  cases  of  attacks  on  Crown  Colony  Governors, 
and  in  1906  Lord  Milner's  conduct  in  South  Africa  was 
criticised  in  the  House. 

It  should,  however,  be  noted  that  the  fact  that  the  Governor 
has  acted  against  his  instructions,  does  not  in  any  way 
invalidate  his  acts,  except  where  the  instructions  have  the 
force  of  law.  The  point  used,  before  1865,  to  arise  in  the 
case  of  the  Koyal  Instructions  given  to  regulate  the  assent  of 
Governors  to  colonial  Acts.  These  instructions  were  referred 
to,  though  not  specified,  in  the  Constitution  Acts  of  the 
several  Colonies,  and  it  was  held  by  some,  with  a  good  deal 
of  force,  that  an  assent  given  in  contravention  of  instructions 

(o)  Colonial  Regulations,  No.  46. 

(f)  Parl.  Papers  [Cd.  3402]. 

(q)   Colonial  Regulations,  No.  7  (ed.  of  1907,  omitted  in  ed.  of  1908). 

(r)  Hansard,  ccxliv.  1606,  1865. 
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must  be  a  mere  nullity.  On  the  other  hand,  the  instructions 
were  often  vague  in  terms,  and  it  would  have  been  very 
inconvenient  to  make,  in  each  case,  a  matter  of  judicial 
decision  whether  or  no  a  particular  Act  overrode  the  in- 
structions or  not.  At  any  rate,  the  Colonial  Laws  Yalidity 
Act,  1865,  definitely  concluded  the  difficulty  by  deciding 
that  the  instructions  should  in  no  case  affect  the  validity  of 
the  assent,  even  if  they  were  referred  to— as  opposed  to 
specified  in  detail — in  the  constitutional  instrument.  In  the 
case  of  other  instructions  there  can  be  still  less  reason  to 
ascribe  to  them  the  force  of  law.  The  Governor  should  obey 
them,  but  they  are  wide  in  terms,  and  if  he  fails  or  disobeys 
the  matter  is  one  between  him  and  the  Secretary  of  State, 
not  a  matter  for  legal  notice.  Of  course,  if  his  acts  are 
beyond  the  powers  delegated,  they  may  be  simply  void — for 
example,  no  Governor  could  confer  a  valid  title  of  honour,  or 
take  command  of  a  man-of-war  (a),  or  so  forth — but  normally 
the  act  would  be,  however  improper,  legally  valid. 

By  his  Letters  Patent  the  Governor  is  also  instructed  to 
obey  the  laws  in  force  in  the  Dominion  of  which  he  is 
Governor.  This  instruction,  of  course,  adds  nothing  to  the 
legal  obligation  of  a  Governor  to  obey  the  law  of  the  colony  ; 
he  is  in  no  way  above  it,  and  the  command  merely  reminds 
him  of  the  paramount  duty  of  obeying  the  law.  It  is  a  duty 
which  may  bring  him  into  conflict  with  Ministers,  but  it  is 
none  the  less  binding  on  him  for  that  reason  (t).  It  was 
asserted  with  great  clearness  by  the  Imperial  Government 
in  1866  when  they  recalled  the  Governor  of  Victoria,  Sir 
Charles  Darling,  because  of  his  raising  a  loan  and  allowing 
the  expenditure  of  public  money  without  the  consent  of 
Parliament ;  and  the  same  rule  was  laid  down  in  a  long  corre- 
spondence, 1867 — 1870,  between  the  Governor  of  New  South 
Wales,  the  Earl  of  Belmore,  and  his  Ministers,  and  the 

(s)   Colonial  Eegulations,  No.  10  (ed.  of  1908). 
(t)  Cf .  Alison,  Law  of  the  Constitution,  ii.  279. 
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Secretary  of  State,  regarding  the  issue  of  public  money  in 
the  colony  (w).  The  Earl  Granville  decided  that  under  no 
circumstances,  save  those  of  pressing  need,  could  there  be 
issues  of  public  money  without  the  approval  of  Parliament, 
and  he  entirely  disagreed  from  the  view  which  the  Governor 
was  inclined  to  take,  that  it  would  be  legitimate  to  issue  the 
salaries  of  civil  servants  in  advance  (x).  In  1878  the  Secretary 
of  State  took  exception  to  the  action  of  the  Governor  of 
Victoria  in  assenting  to  wholesale  dismissals  of  civil  servants, 
in  order  to  enable  the  government  to  carry  on  for  a  longer 
period  without  Supply,  which  was  delayed  by  the  dispute 
with  the  Council.  It  was  then  explained  by  Sir  Michael 
Hicks-Beach  in  a  despatch  of  5th  July,  1878  (y),  that  the 
Governor  was  bound,  above  all  persons,  to  see  that  the  law  of 
the  land  was  respected,  and  that  he  could  not  by  ministerial 
advice  avoid  that  responsibility.  In  general,  he  would  be 
justified  in  deciding  to  accept  the  advice  on  a  legal  topic  of 
his  law  officers,  provided  that  it  were  given  as  legal  advice, 
and  not  as  political  advice,  but  even  then  he  could  and  must 
exercise  his  own  discretion.  In  some  cases  he  might,  despite 
the  fact  that  the  act  proposed  could  not  be  asserted  to  be  legal, 
still  approve  it,  but  the  responsibility  was  a  grave  one,  and 
should  only  be  incurred  in  a  very  serious  crisis.  The  force  of 
the  reasoning  is  conclusive,  and  the  instructions  still  have  full 
effect.  As  was  pointed  out  by  Lord  Granville  in  1870,  the 
colonial  legislature  can  pass  whatever  rules  of  law  it  likes, 
but  the  Governor  must  not  anticipate  the  passing  of  such  a 
law  on  the  advice  of  a  Ministry. 

The  rule  has  ever  since  been  generally  followed   in  the 
Dominions.     It  depends  a  good  deal  on  the  precise  terms  of 

(M)  Parl.  Papers  [C.  2173],  pp.  114-132. 

(x)  In  the  Dominions  the  Governor's  warrant  is  always  a  necessary  pre- 
liminary to  the  issue  of  public  money  under  the  Constitution  Acts. 
(y)  Parl.  Papers  [C.  2173],  p.  81. 
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the  local  law  whether  the  action  of  a  Governor  is  or  is  not  to 
be  deemed  legal  and  constitutional.  For  example,  in  1896, 
the  new  Ministry  in  Canada  recommended  the  issue  of  certain 
sums  by  the  Governor-General,  and  his  action  in  accepting 
their  advice  was  questioned,  on  legal  and  constitutional 
grounds,  by  Sir  Charles  Tupper  (2).  On  the  other  hand,  in 
1908,  despite  constant  obstruction  in  the  House  of  Commons, 
the  Dominion  Government  were  not  prepared  to  advise  the 
issue  of  funds,  even  to  pay  civil  servants,  without  a  vote  of 
Parliament.  In  1907,  on  the  other  hand,  the  new  Ministry 
in  Queensland,  being  unable  to  procure  Supply  from  the 
hostile  House,  advised  the  Governor  to  dissolve,  and,  to  carry 
on  the  government,  asked  him  to  sign  warrants  for  the  pay- 
ments of  very  large  sums.  He  consented  to  do  so  on  a  cer- 
tificate furnished  by  the  Attorney- General,  acting  as  his  law 
officer,  and  not  as  a  Minister,  that  there  were  precedents  for 
such  a  course — a  fact  undeniable  in  Australia,  where  the 
system  of  granting  Supply  is  traditionally  unsatisfactory. 
His  action  was  bitterly  attacked  during  the  political  crisis  in 
the  country  as  contrary  to  law,  and  the  new  Ministry  on 
taking  office,  after  the  resignation  of  Mr.  Philp,  in  face  of  the 
results  of  the  General  Election,  showed  its  financial  purism 
by  declining  even  to  pay  weekly  wages  without  an  Act  of 
Parliament,  and  for  a  long  time  hesitated  to  make  good  the 
payments,  without  Parliamentary  authority,  made  by  their 
predecessors. 

Much  more  important  questions  arise  in  connection  with 
the  right  of  proclaiming  martial  law.  In  no  self-governing 
colony  is  martial  law  part  of  the  ordinary  law  of  the  land, 

(z)  Canada  Home  of  Commons  Debates,  1896,  Sess.  2,  pp.  58  seq.,  619 — 714  ; 
cf.  Sir  R.  Cartwright,  ibid.  1891,  vol.  iii.  pp.  4540  seq.  The  Government 
retorted  that  the  late  government  should  have  obtained  Supply  instead  of 
spending  the  session  just  before  Parliament  expired  by  efflux  of  time  on  an 
attempt  to  coerce  Manitoba.  Cf.  Egerton,  Canada,  pp.  322,  323.  See  also 
Sir  C.  Tapper,  ibid.  (1896),  p.  1657,  on  a  Governor's  duty. 
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and  therefore  the  action  of  the  Governor  is  not  exercised  on 
any  statutory  basis.  Nor  is  there  in  any  proper  sense  a 
common  law  right  of  proclaiming  martial  law ;  it  is  no  part 
of  the  prerogative  to  set  up  by  a  proclamation  a  state  of 
affairs  different  from  that  prevailing  under  the  law  of  the 
land.  On  the  other  hand,  a  proclamation  of  martial  law 
does  not  necessarily  involve  any  illegality,  nor  in  any  case 
can  the  mere  proclamation  be  in  itself  illegal,  however  in- 
judicious it  may  be.  For,  after  all,  such  a  proclamation 
merely  means  that  a  disturbed  condition  of  affairs  exists,  and 
that  the  government  is  determined  to  resort  to  extraordinary 
measures  to  put  it  down.  Such  measures  may  be  of  two 
kinds :  in  the  first  place  they  may  rest  on  what  is  the 
undoubted  common  law  of  the  Dominions,  which  base  their 
law  on  English  law,  that  every  person,  and  above  all  every 
government  official,  is  bound  to  spare  no  steps  to  secure  the 
supremacy  of  the  law  and  to  repress  disorder  and  rebel- 
lions (a).  In  the  second  place  the  government  may  mean  to 
go  beyond  this  and  to  violate  law  by  taking  steps  which  in 
their  opinion  are  necessary,  even  though  in  strict  law  they 
would  not  be  held  by  Courts  justifiable  under  the  first 
ground.  In  those  Dominions  in  which  the  Roman-Dutch 
law  prevails  there  is  no  difference  in  the  legal  aspect :  the 
ground  on  which  action,  which  would  normally  be  a  disregard 
of  the  ordinary  law,  is  justified — salus  reipublica  suprema  kx 
— exists  also  in  that  system  of  jurisprudence. 

It  may,  however,  be  assumed  as  certain  that  in  a  case  of 
the  proclamation  of  martial  law  the  government  will  exceed 
the  powers  which  belong  to  it  at  common  law,  and  will 

(«)  See  Dicey,  Law  of  the  Constitution,  ed.  7,  pp.  533  seq.,  and  the  series  of 
articles  in  the  Law  Quarterly  Review,  xviii.  The  only  new  materials  of 
importance  are  the  two  cases,  Tilonko  v.  Att.-Gen.  of  Ratal,  L.  R.  [1907] 
A.  C.  93,  461,  which  merely  establish  the  doctrines  already  accepted,  that 
an  Act  of  Indemnity  bars  any  interference  of  the  Law  Courts  and  that 
courts- martial  are  not  Courts  in  any  legal  sense.  Cf.  [1903]  T.  S.  413. 
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violate  rights  beyond  what  is  permitted  by  the  law.  It  is 
well  to  remember  that  much  of  what  is  done  under  martial 
law  is  in  no  way  contrary  to  the  ordinary  law  of  the  land, 
which  permits  what  are  usually  counted  as  rights  to  be 
over-ridden  by  necessity,  but  iti  every  recent  case  of  the 
proclamation  of  martial  law  there  has  been  passed  an  In- 
demnity Act  to  cover  all  acts  done  in  good  faith  by  the 
colonial  government.  In  1866-7,  the  New  Zealand  Govern- 
ment had  a  dispute  with  the  Imperial  Government  over  the 
terms  of  a  Bill  passed  by  the  colonial  Parliament  to  indemnify 
the  government  for  steps  taken  under  martial  law  in 
repressing  a  native  rebellion.  The  Bill  was  reserved  and 
not  sanctioned  by  the  Imperial  Government  (b),  because  it 
was  not  limited  in  terms  to  making  valid  acts  done  in  good 
faith  by  those  officers  engaged  in  suppressing  the  revolt,  but 
was  a  simple  indemnity  for  all  persons  acting  by  instructions 
of  any  officer  without  qualification,  and  the  imperial  pre- 
cedents show  that  an  Indemnity  Act  if  confined,  as  it 
properly  should  be,  to  acts  done  in  good  faith,  leaves  it 
open  to  the  Courts  to  punish  wanton  cruelty  perpetrated 
by  persons  who  fancy  that  the  proclamation  of  martial  law 
leaves  them  free  to  commit  any  illegality  («).  The  most 
recent  cases  of  Indemnity  Acts  in  the  Cape  (Nos.  4  and  10 
of  1902)  and  the  Natal  (No.  22  of  1902)  after  the  Boer  war, 
during  which  the  Governor  had  perforce  to  disregard  the 
ordinary  law,  were  restricted  to  acts  done  in  good  faith  in 
the  process  of  carrying  out  the  repression  of  the  disturbances 
in  the  colonies  due  to  the  war  and  the  rebellions.  On  the 
other  hand,  the  Indemnity  Act  passed  in  Natal  in  1906 
(No.  51)  to  cover  the  acts  done  by  the  government  in 
the  suppression  of  the  rebellion  among  the  natives  in  that 
year  was  exposed  to  some  criticism  both  in  England  and  in 

(b)  New  Zealand  Parliamentary  Debates,  i.  1023  (desp.  May  15th,  1867). 

(c)  Wright  v.  Fitzgerald,  27  St.  Tr.  759. 
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the  colony,  as  its  operation  was  not  merely  retrospective,  but 
contemplated  the  legalization  of  steps  to  be  taken  for  the 
further  suppression  of  the  revolt.  It  was,  however,  sanctioned 
by  the  Imperial  Government,  partly  because  it  was  desirable 
to  terminate  the  rule  of  martial  law  in  the  colony,  and  the 
colonial  Ministry  were  not  prepared  to  withdraw  martial  law 
as  long  as  there  was  no  Indemnity  Act  in  force  (d). 

Serious  problems  have  also  arisen  in  connection  with  the 
proclamation  of  martial  law  by  the  Natal  Government  in 
1907,  and  the  continuance  of  the  system  in  1908,  though  as 
a  matter  of  fact  little  use  was  made  of  its  provisions.  In 
the  first  place,  the  difficulty  arises  whether  martial  law  can 
be  proclaimed  unless  there  is  actually  armed  insurrection  on 
a  large  scale  in  the  colony.  The  reply  to  that  question  seems 
to  be  that  the  mere  proclamation  in  itself  can  hardly  be 
illegal.  Secondly,  it  may  be  doubted  whether  the  operation 
of  martial  law  in  such  a  case  can  possibly  be  legal.  The 
answer  to  this  seems  to  be  that  the  matter  is  one  entirely 
for  the  Courts  to  decide.  The  Privy  Council  has  laid  down 
in  the  cases  of  Maraiv  (e)  and  Van  Reenen  (/)  that  the 
Courts  should  not  and  are  not  entitled  to  interfere  in  a 
case  in  which  there  is  actual  war  being  waged,  but  it 
is  still  for  the  Court  to  decide  whether  there  is  war 
being  waged  (g),  and  whether  its  jurisdiction  is  ousted — a 
matter  of  fact  rather  than  of  law.  Thirdly,  it  is  doubted 
whether  the  Governor  is  bound  to  act  on  ministerial  advice 
in  proclaiming  martial  law.  The  answer,  if  the  mere  legal 

(d)  Part.  Papers  [Cd.  3247],  pp.  36,  92—94.  The  Act  declares  done  in 
good  faith  all  acts  of  civil  or  military  official*,  but  other  persons'  acto  are 
covered  only  if  done  under  direction  of  such  officials  or  in  good  faith. 

(<?)  L.  R.  [1902]  A.  C.  109. 

(/)  L.  R.  [1904]  A.  C.  114.  Cf.  Natal  case,  Msolo  and  Gwana  v.  Rex, 
Parl.  Papers  [Cd.  3247],  pp.  8,  9. 

(g)  Cf.  Lord  Halsbury's  language  in  Tilonko  v.  Att.~Ge*.  of  Natal,  L.  R. 
[1908]  A.  C.  93,  at  p.  95. 
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point  is  considered,  is  clearly  in  the  negative,  inasmuch  as 
the  Governor  is  not  and  cannot  be  bound  to  accept  the  advice 
of  Ministers  on  this  or  any  other  topic.  But  it  must  be 
admitted  that  it  would  be  a  very  strong  step  for  a  Governor 
to  decline  to  declare  martial  law  on  the  advice  of  Ministers. 
They  are  responsible  for  the  government  of  the  country,  and 
if  they  assure  the  representative  of  the  Crown  that  they  can- 
not maintain  order,  the  Governor  assumes  a  serious  burden 
of  responsibility  if  he  declines  their  advice  without  being 
able  to  procure  Ministers  in  their  place  (h).  It  follows, 
therefore,  that  in  such  a  matter  the  rule  of  following  the 
advice  of  Ministers  must  nearly  always  prevail,  provided 
that  the  Governor  does  not  manage  to  secure  the  modifica- 
tion of  his  Ministers'  proposals  by  the  exertion  of  his  personal 
influence.  Similar  considerations  also  apply  to  the  use  of 
the  imperial  power  of  disallowing  such  Bills  as  Indemnity 
Bills  (i).  Disallowance  would  amount  to  a  declaration  that 
the  colonial  government  had  been  guilty  of  mismanagement, 
and  that  the  Imperial  Government  did  not  consider  it  com- 
petent to  govern,  a  conclusion  which  would  logically  demand 
that  the  Imperial  Government  should  assume  the  control 
over  the  colony. 

One  or  two  further  points  in  the  relations  of  the  Governor 
and  his  Ministers  may  be  mentioned.  The  appointment  of 
a  Governor  is  now  never  made  contrary  to  the  wishes  of  the 

(A)  Of.  Hansard,  1908,  clxxxv.  336,  672  ;  clxxxvi.  1076. 

(i)  On  martial  law  in  Natal,  cf.  the  debate,  Hansard,  1908.  cxc.  102—129, 
on  the  Indemnity  Act,  ibid,  cxciii.  2101,  al. ;  and  see  Parl.  Papers  [Cd.  4194], 
[Cd.  4195],  [Cd.  4328],  at  pp.  88  seq.  of  which  the  Act  No.  5  of  1908  is 
printed,  and  on  p.  103  are  given  the  objections  of  His  Majesty's  Government 
to  the  Act,  as  giving  protection  to  improper  acts.  The  same  Papers  contain 
the  correspondence  as  to  the  stoppage  of  Dinizulu's  salary,  which  the 
colonial  government  finally  decided  to  pay  in  the  shape  of  a  contribution  to 
the  cost  of  his  defence  ([Cd.  4328],  p.  32).  See  also  p.  29  for  the  Governor's 
view  of  the  impropriety  of  the  continuance  of  martial  law  when  no  war  was 
going  on. 
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Ministry.  At  one  time  the  colony  was  assumed  to  be  ready 
to  accept  any  person  whom  the  Crown  might  deem  fit  to  be 
appointed  to  govern,  but  after  the  refusal  of  Queensland  in 
1888  to  accept  Sir  Henry  Blake  as  Governor,  followed  by 
the  refusal  of  South  Australia  to  accept  the  Marquess  of 
Normanby,  the  sounder  constitutional  doctrine  was  estab- 
lished that  the  colony  should  in  effect  be  told  of  the  nature 
of  the  appointment  proposed  before  it  was  formally  con- 
cluded (k).  This  of  course  falls  a  great  deal  short  of 
allowing  the  colony  to  select  its  own  Governor,  as  the  right 
of  suggestion  has  not  yet  been  formally  conceded.  But 
there  must  always  be  the  power  of  choice  in  the  Crown 
under  the  present  system  of  constitutional  government  in 
the  Colonies,  since  in  the  Governor  lies  the  power  of  inter- 
vention on  behalf  of  the  imperial  interests,  and  on  him 
devolves  the  duty  of  keeping  the  Imperial  Government 
informed  of  affairs  affecting  imperial  interests.  The  move  for 
local  appointments  that  has  been  formally  made  by  South 
Australia  (/)  and  which  is  now  becoming  a  formidable  one  in 
the  Australian  States — even  in  Victoria  the  lower  House  is, 
as  shown  by  a  debate  in  1907,  when  the  government  majority 
sunk,  despite  the  Premier's  intervention,  to  two,  clearly  in 
favour  of  it  though  the  plan  is  not  accepted  by  the  govern- 
ment and  though  the  delegates  of  the  States  at  the  con- 
ference of  1907  decided  in  favour  of  the  retention  of  the 
existing  system — ignores  the  great  difficulties  in  the  way  of 
any  such  arrangement.  To  the  Imperial  Government  the 
Governor  is  the  means  of  exercising  imperial  control,  while 
the  colony  or  State  benefits  by  having  at  its  head  a  man 
who,  whatever  his  demerits,  is  yet  not  a  party  politician,  and 
who  can  be  expected  to  be  impartial  in  a  crisis.  In  a  local 

(*)  Parl.  Papers  [C.  5828]. 

(/)  See  Hvu*e  of  Assembly  Debates,  July  29th,  1908 ;  LegvlatvK  OMUuil 
Debates,  Aug.  18th,  Sept.  30th,  Oct.  7th,  1908;  Aye,  Aug.  5th,  1908; 
Register,  Oct.  1st,  1908. 
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man  the  Imperial  Government  could  not  expect  the  same 
readiness  to  understand  their  views,  or  the  same  lack  of 
prejudice  in  party  questions. 

As  long  as  the  Governor  remains  in  that  position,  it  is  the 
duty  of  the  Ministry  either  to  support  and  defend  him  or  to 
resign,  and  to  leave  him  the  chance  of  getting  new  Ministers 
who  will  defend  him.  The  only  exception  to  this  rule  would 
appear  to  be  in  the  case  of  an  address  to  the  Crown  for  the 
removal  of  an  obnoxious  Governor ;  such  an  address  would 
clearly  be  within  the  rights  of  a  legislature,  and  would  be 
the  proper  mode  of  procedure  in  such  a  case.  Examples  are, 
however,  on  record  of  proceedings  tantamount  to  a  vote  of 
censure  being  passed  or  proposed.  In  1861  it  was  proposed 
to  censure  Sir  William  Denison  for  himself  affixing  the  seal 
of  the  colony  to  a  land  grant,  for  which  his  government 
declined  to  accept  responsibility,  but  the  attempt  failed  on 
the  previous  question  being  moved  (m).  In  1877  the 
Governor  of  Tasmania  was  pronounced  by  the  Assembly  to 
have  made  inaccurate  statements,  and  to  have  consequently 
made  wrong  deductions  from  the  statements  («).  In  1878 
an  attempt  was  made  in  the  Assembly  of  the  Cape  to  resolve 
that  the  Governor  had  acted  beyond  the  scope  of  his  consti- 
tutional duties;  that  his  acts  had  been  prejudicial  to  the 
interests  of  the  colony,  and  had  delayed  the  termination  of 
the  native  rising ;  but  the  Speaker  pronounced  the  resolutions 
out  of  order,  and  the  Governor  was  upheld  on  the  real  issue 
by  the  constituencies  (0).  In  1877  the  Marquess  of  Nor- 
manby  declined  to  make  a  certain  appointment  to  the 
Legislative  Council  of  New  Zealand  while  a  vote  of  censure 
was  impending  against  his  Ministers ;  whereupon  Ministers 

(»»)  New  South  Wales  Legislative  Assembly  Votes,  1861,  i.  647—743. 
(«)  Tasmania  Legislative  Council  Journals,  1877,  Sess.  2,  No.  45 ;    Sess.  4, 
No.  19. 

(o)  Cape  House  of  Assembly  Votes  and  Proceedings,  May  29th,  1878. 
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laid  the  papers  before  the  House  of  Representatives  and 
secured  a  vote  of  censure  against  the  Governor  for  taking 
notice  of  matters  pending  in  Parliament.  The  Governor 
urged  that  Ministers  should  support  him  in  Parliament  or 
resign,  and  leave  him  free  to  get  a  government  who  would 
support  him ;  but  Ministers  would  not  resign  and  would  not 
admit  that  they  were  bound  to  support  him,  but  reiterated 
complaints  that  he  had  not  accepted  their  advice  ex  initio. 
The  Governor  was,  however,  upheld  in  his  action  by  the 
Secretary  of  State  (p).  Again,  in  1908,  the  Queensland 
Parliament  replied  to  the  speech  from  the  Throne  in  an 
address  which  practically  censured  the  Governor  for  granting 
Mr.  Philp  a  dissolution  in  1907  against  the  desire  of  the 
Assembly,  but  no  further  steps  were  taken  to  proceed  against 
the  Governor  for  his  action. 

It  may  be  added  that  a  Governor  has  various  duties  to 
perform  under  Imperial  Acts  and  not  as  a  colonial  officer ; 
e.g.,  under  the  Fugitive  Offenders  Act,  1881 ;  under  the 
Extradition  Acts,  1870  and  1873 ;  under  the  Merchant 
Shipping  Act,  1894 ;  under  the  Territorial  Waters  Jurisdic- 
tion Act,  1878 ;  under  the  Army  Act,  1881 ;  under  the 
Pacific  Islanders'  Protection  Acts,  1872  and  1875 ;  under  the 
Naturalisation  Act,  1870,  &c.  In  all  these  cases  the  Governor 
should  consult  his  Ministers,  even  if  he  does  not  accept  their 
advice.  It  is  true  that  he  is  not  legally  bound  to  do  so; 
compare,  for  instance,  the  Pacific  Islanders'  Protection  Act, 
1872,  which  distinguishes  between  Governor  and  Governor 
in  Council ;  but  the  propriety  of  his  doing  so  is  manifest, 
and  he  has  no  executive  means  of  action  save  through 
Ministers  (q). 

(p)  New  Zealand  Gazette,  June  21st,  1878. 

(q)  Of   Parl.  Papers,  H.  C.   194,  1890,  p.  8   (opinion  of  Canadian  Privy 
Couuoil).     The  Australian  Navigation  Bill  [Cd.  3826]  and  the  New  Zealand 
Act  of   1903  transfer  to  the  Ministry  the  duty  of  sanctioning  prosecutio 
under   the  Merchant   Shipping   Act,   1894,   s.   457,   and,  if  tot   altogether 
infra  vires  (save  under  sects.  735,  736),  the  practice  is  common  sense. 
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CHAPTER  V. 

CABINET  GOVERNMENT  IN  THE  DOMINIONS. 

IT  is  a  striking  fact,  however  it  may  be  explained,  that  in  no 
colony  has  any  real  change  been  made  from  the  established 
rules  in  force  in  the  United  Kingdom  as  to  the  mode  of 
conducting  government  under  a  Parliamentary  executive. 
All  the  formal  rules  which  are  in  force  in  the  English  Par- 
liamentary system  have  been  adopted  as  the  basis  of  colonial 
responsible  government,  and  deviations  from  the  model  are 
few  and  unimportant.  Further,  the  great  majority  of  the 
rules  actually  observed  are  merely  constitutional  practices,  not 
legal  regulations.  As  late  as  1892  the  Imperial  Government 
declined  to  accept  a  proposed  clause  in  the  Natal  Constitution 
Act  in  which  it  was  laid  down  that  the  Ministers  should  con- 
stitute the  executive  Council,  on  the  ground  that  such  a  pro- 
vision was  out  of  place  in  a  Constitution  Act  of  which  the 
primary  object  is  the  creation  of  legislative  chambers  and  the 
regulation  of  their  functions,  while  the  object  in  view  would 
equally  well  be  obtained  in  another  way.  "  In  fact,"  Lord 
Knutsford  (a)  wrote,  "  throughout  the  Colonies  the  resigna- 
tion by  colonial  Ministers  of  their  seats  in  the  executive 
Council  is  rather  a  matter  of  unwritten  practice  than  of 
positive  law."  In  every  case  save  those  of  Canada  (i),  its 
provinces,  and  the  Commonwealth  (c),  the  executive  Council 

(a)  Parl.  Papers  [C.  7013],  p.  41. 

(b)  30  Viet.  c.  3,  s.  11. 

(c)  Constitution,  s.   62.     The  Victorian  Acts,  Nos.  1075,  s.  13,  and  1864, 
s.  8,  make  certain  Ministers  members  of  the  Council,  but  do  not   constitute 
it,  Parl.  Papers,   H.   C.   70,    1889,   p.   35.     So   the  South  Australian   Act, 
No.  2  of  1855-1856,  s.  32. 
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owes  its  official  existence  formally  to  the  Letters  Patent  issued 
under  the  prerogative  constituting  the  office  of  Governor. 

As  a  matter  of  fact,  the  members  of  the  executive  or  Privy 
Councils  of  Canada,  Tasmania,  Victoria  and  the  Cape  do  not 
resign  their  seats  when  the  Ministry  of  which  they  are 
members  ceases  to  hold  office.  The  position  of  such  members 
of  the  Privy  Councils  of  the  Colonies  may  be  compared  with 
that  of  the  ordinary  members  of  the  Privy  Council  in 
England,  but  the  parallel  is  not  exact.  For  in  passing 
Orders  in  Council  in  England  any  Privy  Councillor  may 
serve  as  one  of  those  summoned  to  be  present  at  the  making 
of  the  Order — and  as  a  matter  of  fact  very  many,  perhaps 
the  most,  of  such  Orders  are  made  without  the  presence  of 
more  than  one  or  two  Ministers  at  the  outside  ;  as  far  as  can 
be  ascertained  there  is  no  parallel  to  this  practice  in  the 
Colonies,  where  the  membership  of  the  Privy  Council  is  purely 
honorary,  giving  the  member  the  right  to  the  title  Honourable 
and  to  the  special  precedence  assigned  to  Privy  Councillors 
not  of  the  Cabinet,  and  to  be  present  when  the  Governor  is 
sworn  in. 

This  survival  has  no  special  value  (d),  and,  as  explained  in 
1892  by  Lord  Knutsford,  the  more  convenient  practice  is  that 
the  members  of  the  executive  Council  should  resign  office 
with  the  fall  of  their  government;  if  any  executive  councillor 
refused  to  do  so,  the  same  result  could  be  produced  by  dis- 
missal by  the  Governor,  who  has  full  power  to  do  so  under 
his  Letters  Patent.  In  another  respect,  also,  the  Colonies 
have  retained  the  practice  of  the  Imperial  Parliament  in  an 
inconvenient  fashion,  viz.,  in  requiring  the  resignation  of 
members  of  Parliament  on  appointment  as  Ministers,  if  they 
are  members  of  the  elective  Lower  or  Upper  Houses.  Fortu- 
nately there  are  signs  of  the  disappearance  of  this  inconvenient 
and  unnecessary  custom ;  it  is  not  in  force  in  the  Common- 

(d)  Of.  Harrison  Moore,  Commonwealth  of  Atutralia,  pp.  224—226. 
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wealth  of  Australia,  in  New  Zealand,  South  Australia,  Cape, 
Natal,  the  Transvaal  or  the  Orange  River  Colony,  and  it  is 
probably  only  a  question  of  time  for  it  to  disappear  from  all  the 
Dominion  Parliaments.  Mr.  Todd  (e)  indeed  was  opposed  to 
the  change  as  tending  to  increase  the  instability  of  Ministries 
by  lending  itself  to  the  custom  of  frequent  changes  of  the 
personnel  of  the  administration,  but  the  counterbalancing 
disadvantages  of  unnecessary  elections  and  waste  of  time  are 
of  much  greater  weight,  especially  when  it  is  borne  in  mind 
that  the  length  of  a  Parliament  in  the  Colonies  is  usually 
much  shorter  than  in  England,  usually  three  or  at  most  five 
years. 

The  chief  differences  between  the  colonial  Cabinet  system 
and  that  of  the  United  Kingdom  arise  from  the  lack  of  the 
same  clearly  denned  parties  in  the  Colonies.  All  sorts  of 
problems  are  much  simpler  for  colonial  governments  to  deal 
with  than  for  the  Imperial  Parliament ;  there  is  much  more 
democracy  in  the  air,  and  there  are  comparatively  few  vested 
interests  to  attack.  It  is  indeed  precisely  in  Australia,  where 
the  old  English  ideas  of  landholding  were  carried  out  in  their 
entirety,  that  the  rise  of  a  very  strong  Labour  Party  has  been 
seen.  In  other  Colonies  it  is  very  difficult  to  see  much  funda- 
mental distinction  between  the  parties,  however  readily  they 
may  attack  the  actual  administration  of  the  other  side.  This 
tact  explains  the  two  contrasted  sets  of  phenomena  in  the 
case  of  Canada  and  the  Australian  Colonies  ;  the  lack  of  grave 
political  differences  may  manifest  itself  either  in  the  continu- 
ance in  office  of  one  party  for  many  years,  or  in  the  coustant 
change  of  Ministries,  none  of  which  can  find  any  special 
ground  on  which  to  retain  hold  of  the  State  machinery.  In 
the  Commonwealth  there  have  been  in  the  eight  years  from 
1901  no  less  than  five  quite  distinct  Ministries,  none  of 

(e)  Parl.  Govt.  p.  60. 
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which  have  had  any  really  solid  support :  the  government  of 
Mr.  Deakin  relied  on  an  alliance  between  Labour  and  Protec- 
tion, the  preceding  government,  that  of  Mr.  Keid,  on  an 
alliance  between  his  followers,  who  were  mainly  Free  Traders, 
and  those  of  Mr.  Deakin,  svho  were  Protectionists,  against 
the  Labour  Party  (/).  In  New  South  Wales  there  have 
been  thirty-three  Ministries  since  1856,  and  in  Queensland 
twenty-four  since  1859  ;  there  parties,  in  1908,  were  almost 
equally  divided  between  the  followers  of  Mr.  Kidston,  of 
Mr.  Philp  and  of  Mr.  Bowman.  There  have  been  since 
responsible  government  thirty-nine  Ministries  in  South 
Australia,  thirty-two  in  Victoria,  and  twenty-four  even  in 
Tasmania.  In  Canada  there  were  at  first  far  more  strictly 
denned  parties,  and  they  shared  power  under  the  auspices  of 
Sir  John  Macdonald  and  Mr.  Mackenzie  from  18b7  up  to  189H. 
Since  that  date,  however,  the  circumstances  have  altered. 
The  definite  acceptance  by  the  Liberals  of  the  policy  of  closer 
relations  with  the  United  Kingdom,  and  the  settlement  of 
the  troubles  as  to  religious  education  in  Manitoba,  have 
combined  to  render  the  dividing  lines  between  the  govern- 
ment and  the  Opposition  very  slight,  nor  is  there  much 
prospect  of  their  revival  in  force  under  the  existing  regime,  as 
shown  by  the  election  of  1908.  In  the  Cape,  politics,  after 
a  good  many  vicissitudes,  have  settled  down  to  a  condition, 
when  party  differences  are  certainly  weakening,  while  in 
Natal  there  can  hardly  be  said  to  be  any  opposition  on  points 
of  principle  between  the  parties,  which  are  formed  from  time 
to  time,  though  they  may  differ  on  points  of  administration. 
In  Newfoundland,  to  judge  from  the  addresses  of  the  party 
leaders  at  the  1908  election,  the  government  and  the  Opposi- 
tion vie  with  each  other  in  efforts  at  valuable  reforms,  and 

(/)  Cf.  Time*,  Nov.   7th,   1908  ;    Age  and  Arg*»  of  that  and  following 
dates.     Mr.  Fisher's  government  again  rests  on  a  coalition. 
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differences  concern  men  rather  than  measures.  In  New 
Zealand,  during  the  long  Ministry  of  Mr.  Seddon  from  1893, 
there  was  no  serious  Opposition  in  Parliament ;  there  were 
critics  and  opponents  of  particular  proposals,  but  the  system 
of  party  government  may  be  said  to  have  been  in  abeyance. 

Under  these  circumstances  it  is  not  surprising  that  in  some 
respects  Ministries  are  rather  deficient  in  coherence  and 
decision  of  policy,  and  that  the  habit  of  ready  obedience  to 
the  head  of  the  Ministry  does  not  always  obtain  (g).  It  was 
noted  recently,  apparently  with  some  surprise,  in  a  leading 
colonial  journal  that  the  Premier  of  Victoria  insisted  on  his 
colleagues  discussing  matters  with  him  and  obtaining  his 
approval  before  they  introduced  them  to  the  public  as  being 
the  proposals  of  the  government.  The  Commonwealth 
Government  in  1907,  during  the  illness  of  the  Premier, 
found  almost  open  war  between  the  Treasurer  and  the 
Minister  for  Trade  and  Customs,  and  the  result  was  the 
resignation  of  the  former  on  the  30th  July,  1907,  which, 
however,  was  apparently  regarded  as  on  constitutional 
grounds  quite  unnecessary.  Further,  his  successor  expressed 
himself  as  not  prepared  to  carry  into  effect  certain  under- 
takings as  to  the  question  of  State  debts  given  by  the 
Treasurer  to  the  State  Premiers,  a  condition  of  affairs  hardly 
conceivable  in  the  United  Kingdom  (h).  At  the  same  time 
all  sorts  of  coalitions  are  possible,  and  in  these  cases  Ministers 
can  hardly  be  said  in  any  way  to  form  a  homogeneous  body, 
and  there  has  been  debated  frequently  of  late  whether  the 
whole  system  of  party  government  is  not  out  of  place  in 
Australia,  and  some  sort  of  compromise  should  not  be  instituted 
under  which  the  defeat  of  one  Minister  shall  not  affect  the 


(ff)  Anson,  Law  of  the  Constitution,  II.  1,  124  scq. 

(h)  Cf.  Reports  of  Brisbane  Conference,  May,  1907,  and  of  the  Melbourne 
Conference  of  May,  1908 ;  and  bee  New  South  Wales  Parliamentary 
Debates,  pp.  970  seq.,  especially  p.  991. 
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position  of  any  other.  Similarly  determined  attacks  were 
made  during  1908  upon  one  of  the  colleagues  of  the  Premier 
of  Victoria  by  papers  which  professed  no  desire  whatever  to 
see  the  government  out  of  office.  And  a  good  deal  of 
surprise  was  expressed  in  the  same  quarters,  because  in  1908 
Mr.  Deakin  threatened  to  resign  office,  if  he  could  not  secure 
loyal  support  from  the  Labour  Party  («'). 

Naturally,  where  ideas  of  the  responsibility  and  solidarity 
of  the  Cabinet  are  so  feeble,  there  is  no  attempt  to  put  in 
force  the  doctrine  now  accepted,  perhaps,  almost  to  an 
extreme  degree,  in  the  United  Kingdom  that  a  Government 
defeat  is  followed  by  resignation  of  the  Government  (k) .  Of 
course,  if  the  rule  were  applied  only  to  small  matters  there 
would  be  some  precedent  for  it  in  English  practice  (e.g.,  the 
defeats  of  Mr.  Balfour's  Administration  in  1905),  but  the 
disregard  of  defeat  may  extend  to  large  issues  without  any 
special  notice  being  taken  by  a  government.  For  example, 
the  Commonwealth  Government  allowed  itself,  in  1907 — 1908, 
to  be  defeated  repeatedly  in  the  House  of  Representatives 
over  the  tariff,  and  that,  too,  on  matters  in  which  the 
Treasurer  had  declared  himself  absolutely  determined  to 
make  no  concessions,  without  any  notice  being  taken  of  the 
fact.  The  sense  of  party  loyalty  in  these  matters  is  weak, 
and  no  government  in  the  Colonies  would  accept  dismissal 
except  on  a  direct  vote  of  no  confidence,  or  on  a  crushing 
defeat  at  the  polls,  as  in  the  case  of  the  Mackenzie  Govern- 
ment in  Canada  in  187N,  or  of  Sir  C.  Tupper  in  1896,  or  of 
Mr.  Philp's  Government  in  1908  in  Queensland. 

As  in  the  case  of  the  Imperial  Parliament,  the  theory  of 
the  Government  is  that  an  adequate  number  of  Ministers  will 

vt)  In  the  result  the  government  yielded,  and  appointed  a  Royal  Com- 
mission to  inquire  into  the  Post  Office.  Cf.  Parliamentary  Debates,  1907-8, 
No.  79,  &c.,  and  for  their  final  defeat,  ibid.  1908. 

(A)  Anson,  op.  cit.  pp.  133  seq. 
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sit  in  the  Upper  Chamber,  but  the  tendency  has  undoubtedly 
been  for  the  Ministry  to  disregard  the  claims  of  the  Upper 
House.  In  Victoria,  during  the  constitutional  crisis  as  to 
the  powers  of  the  two  Houses  as  regards  taxation,  there  was 
only  one  member  of  the  Ministry  in  the  Upper  House,  and 
he  resigned  office,  as  he  was  in  disagreement  with  his  col- 
leagues on  the  points  at  issue,  leaving  the  government  without 
a  spokesman  in  the  Council.  There  are  now  usually  two 
Ministers  in  the  Council.  In  New  Zealand,  since  1876,  the 
government  have  only  kept  one  Minister  in  the  Council, 
despite  the  protests  of  that  body  ;  while  in  1877  the  Council 
of  South  Australia  actually  deprived  the  solitary  representa- 
tive of  the  government  in  the  House  of  his  control  over 
government  business,  despite  the  protest  of  the  Governor. 
In  Canada  the  usual  custom  is  to  have  at  least  two  members 
of  the  Cabinet  in  the  Senate,  and  in  the  Commonwealth  there 
is  always  one  Minister,  and  sometimes  two,  in  the  Senate. 

There  is,  however,  one  peculiarity  in  colonial  Cabinet 
government  which  has  no  precise  parallel  in  the  government 
of  England.  In  each  Cabinet  there  are,  as  a  rule,  some 
members  without  portfolio  or  definite  duties.  In  the  Common- 
wealth Cabinet  there  is  the  Vice-President  of  the  executive 
Council,  who  has  no  definite  office,  and  also  an  honorary 
Minister ;  in  the  States  of  New  South  Wales,  Victoria, 
"Western  Australia,  and  Queensland  (/)  there  are  Ministers 
without  portfolio ;  while  Newfoundland  has  actually  often  as 
many  as  four  Ministers  without  portfolio,  retaining,  perhaps, 
a  tradition  of  the  earlier  times  when  an  executive  Council  (ni) 

(I)  Arrangements  are  made  by  an  Act  of  1908  of  South  Australia  for  an 
honorary  Minister  there.  See  South  Australia  House  of  Assembly  Debates, 
1908,  pp.  166,  205. 

(m)  Cf.  the  provision  in  New  Zealand  for  the  possible  addition  to  the 
executive  Council  of  two  Maori  members  (paid)  by  an  Act  of  1873,  Consti- 
tution and  Government  of  New  Zealand,  p.  168.  The  suggestion  (ibid.  p.  170, 
n.  1)  that  this  part  is  spent  is  negatived  by  Act  No.  22  of  1908. 
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was  simply  a  collection  of  those  persons  whom  the  Governor 
thought  likely  to  be  able  to  tender  valuable  advice.  On  the 
other  hand,  of  all  the  South  African  Colonies  only  the  Cape 
has  found  the  system  of  advantage,  and  South  Australia  for 
some  years  had  a  small  cabinet  of  four  members,  now  in- 
creased to  six,  plus  the  Chief  Justice,  whose  inclusion  is 
decidedly  a  relic  of  an  older  order  of  things;  while  in  its 
reduced  circumstances  since  federation  the  State  of  Tasmania 
finds  four  Ministers  enough  for  its  needs.  In  the  case  of 
Canada  the  appointment  of  Ministers  without  portfolio  is  not 
in  favour ;  but  the  curious  custom,  derived  from  the  English 
practice,  exists  of  having  a  Minister  who  is  not  of  the  cabinet, 
viz.,  the  Solicitor-General ;  and  in  New  Zealand  the  Attorney- 
General  may  be  a  member  of  Parliament  or  not,  and  in  the 
executive  Council  or  not  (»). 

As  is  natural,  in  view  of  the  comparatively  small  size  of 
the  population  in  the  responsible  government  Colonies,  the 
Ministries  are  not  very  large.  In  the  Commonwealth  there 
are  nine  in  all,  including  the  Vice- President  of  the  executive 
Council  and  an  honorary  Minister.  In  New  South  Wales 
and  Victoria  there  are  eight,  with  additional  honorary 
members.  In  Queensland  there  are  seven,  in  Western 
Australia  six,  and  sometimes  additional  members.  In  the 
South  African  Colonies  the  Cape,  the  Orange  River  Colony, 
and  Natal  are  content  with  five  each ;  the  Cape  having,  in 
addition,  two  Ministers  without  portfolio,  while  the  Transvaal 
has  a  sixth  member.  New  Zealand  has  eight  members,  all 
with  appointments,  and  Canada  fifteen.  The  departments  of 
government  are  very  variously  divided  in  the  different 
dominions.  Canada  has  departments  for  trade,  public  works, 
finance,  railways,  customs,  inland  revenue,  marine  and 
fisheries,  justice,  the  post  office,  the  interior,  agriculture  and 

(»)  Act  No.  22  of  1908,  s.  12. 
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statistics,  militia  and  defence,  and  for  provincial  affairs,  viz., 
the  department  of  the  Secretary  of  State,  which  also  controls 
the  department  of  printing  and  stationery.  The  Prime 
Minister  looks  after  the  Indian  department,  and  is  also  a 
member  of  a  finance  board,  consisting  of  the  Minister  of 
Finance  and  five  Privy  Councillors,  who  consider  any  point 
referred  to  them  by  Council.  New  Zealand  has  departments 
of  the  Dominion  Secretary,  treasury,  justice,  post  and  tele- 
graphs, trade  and  customs,  industries  and  commerce,  labour, 
agriculture,  mines,  railways  and  public  works,  Crown  lands, 
defence,  education  and  marine.  The  Commonwealth  has 
departments  of  external  affairs  (0),  the  Attorney-General, 
home  affairs,  treasury,  trade  and  customs,  defence,  and  the 
Postmaster-General's  department.  The  Australian  States 
vary  in  detail  considerably ;  but  they  have,  as  a  rule,  depart- 
ments of  the  Chief  or  Colonial  Secretary,  the  Attorney- General, 
lands,  public  works,  treasury,  education,  mines  and  railways, 
which  again  are  variously  grouped  under  the  Ministers. 
For  example,  in  New  South  Wales  there  are  the  following 
Ministers:  Premier  and  Attorney- General,  Colonial  Secretary 
and  Secretary  of  Mines,  Colonial  Treasurer  and  Minister  for 
Railways,  Secretary  for  Lands,  Secretary  for  Public  Works, 
Minister  of  Public  Instruction,  Minister  for  Agriculture. 
In  South  Australia  the  Premier  controls  public  works  and 
education,  the  Chief  Secretary  is  Minister  of  Industry,  the 
Treasurer  is  also  Attorney- General,  and  the  same  Minister 
controls  Crown  lands,  agriculture,  and  the  northern  territory, 
but  these  duties  are  in  process  of  re-arrangement  on  the  in- 
crease of  the  Cabinet  to  six  members. 

In  performing  their  duties  Ministers  have  no  Parlia- 
mentary assistance  in  the  shape  of  Under- Secretaries,  &c. 
Each  State  Department  is  controlled  under  the  Minister  by 

(o)  Harrison  Moore,  Commonwealth  of  Australia,  p.  231, 
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a  deputy  head,  variously  styled  in  the  various  Colonies  and 
with  varying  position,  but  the  Minister  himself  is  expected 
to  do  a  good  deal,  even  of  the  minor  work  of  his  department. 
This  is  no  doubt  a  direct  survival  of  the  time  when  the 
Minister  was  properly  an  official  who  was  the  directing 
spirit  of  the  office  and  not  a  busy  Parliamentary  officer. 
Further,  the  Governor  in  some  cases  takes  a  very  real  and 
active  interest  in  the  process  of  government.  The  system  is, 
perhaps,  seen  in  its  most  complete  form  in  Canada,  where  the 
work  of  government,  apart  from  petty  detail,  is  done  by  the 
Cabinet  sitting  as  a  whole.  Its  decisions  are  embodied  with 
explanatory  reasons  in  minutes,  which  are  then  submitted  to 
the  Govern  or- General  for  approval.  On  receiving  his  signa- 
ture they  become  Orders  in  Council,  and  until  they  receive 
that  approval  are  of  no  effect.  The  system  has  been 
criticized  as  clumsy,  but  it  seems  to  have  the  great  advantage 
of  securing  the  fullest  information  as  to  the  official  acts  of 
the  government  being  given  to  the  Governor-General,  and 
thus  enabling  him  to  make  such  representation  as  he  may  in 
any  case  deem  necessary  in  imperial  interests.  A  somewhat 
similar  system  obtains  in  Newfoundland,  but  the  Governor 
actually  signs  the  minutes  of  the  Council  in  a  formal  sitting 
at  which  he  attends.  In  the  Australian  States  the  Governor  is 
ex  officio  the  President  of  the  executive  Council,  but  it  is  not 
customary  for  the  Governor  to  sit  in  Cabinet,  the  Premier  as  a 
rule  acting  in  his  place  ( p)  :  the  same  practice  applies  to  the 
Commonwealth.  In  South  Africa  the  usual  usage  also  is 
that  the  Governor  does  not  preside  at  Cabinet  meetings,  but 
there  are  occasional  exceptions  in  case  of  emergencies,  as  in 

(p)  He  presides  at  the  Council.  The  Lieutenant- Governor  (acting  for  the 
Governor)  was  present  at  the  Council  in  New  South  Wales  when  the  seizure 
of  the  wire-netting  by  the  government  was  approved,  and  the  Royal  Instruc- 
tions (see,  e.g.,  clause  iv.  of  those  of  Victoria  of  Oct.  29th,  1900,  in  Harrison 
Moore,  Commonwealth  of  Australia,  p.  380)  require  him  to  preside,  unless 
prevented  by  some  necessary  or  reasonable  cause.  So  in  New  Zealand. 
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the  case  of  the  disturbances  in  Natal  in  1906,  which  naturally 
call  for  the  more  full  consultation  of  the  Governor,  as  the 
latter  represents  the  Imperial  Government,  which,  through 
its  colonial  garrisons,  has  a  special  interest  in  the  affairs  of 
the  South  African  Colonies. 

The  position  of  the  Agent- General  is  anomalous.  It 
partakes  of  the  nature  of  a  resident  Ministry  (<?),  a  consul, 
and  a  commercial  agent,  but  in  practice  the  latter  feature  is 
most  prominent.  Lately,  however,  in  connection  with  the 
re-organisation  of  the  Colonial  Office,  it  has  been  suggested  to 
make  the  High  Commissioners  and  Agents- General  serve  as 
links  between  the  colonial  and  Imperial  Governments ;  how 
far  this  will  be  done  remains  to  be  seen  (r).  In  auy  case  the 
office  has  great  value  as  maintaining  in  England  an  officer 
able  to  speak  with  authority  for  the  Dominion  or  State  which 
he  represents. 

(q)  New  Zealand  Parl.  Papers,  1879,  Seas.  2,  D.  3 ;  Parl.  Paper*  [C.  2594]. 
(r)  Parl.  Papers  [Cd.  3795]. 
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CHAPTER  VI. 

THE  POWERS  AND  PRIVILEGES  OF  DOMINION 
LEGISLATURES. 

IT  has  been  decided  by  the  Privy  Council,  in  the  important 
cases  of  Rey.  v.  Burah  (a),  Hodye  v.  The  Qjteen  (4),  and 
Poicellv.  Apollo  Candle  Co.  (c),  that  colonial  legislatures  like 
the  legislature  of  British  India  are  not  delegates  of  the 
Imperial  Parliament,  and  that  the  words  "  peace,  order  and  good 
government  "  confer  the  fullest  legislative  power  possible  (d). 
The  legislatures,  therefore,  are  not  subject  to  the  rules 
regarding  the  exercise  of  delegated  power,  and  in  particular 
to  the  regulation  that  a  delegate  must  not  further  delegate 
his  power.  In  the  last  case  the  question  at  issue  was,  in 
effect,  whether  the  legislature  of  New  South  Wales  was 
competent  to  delegate  to  the  Governor  the  duty  of  fixing  in 
certain  cases  the  rates  of  customs  duties  to  be  levied  in  the 
colony,  and  the  decision  was  in  favour  of  the  validity  of  the 
act.  It  is,  of  course,  true  that  in  a  certain  sense  the  colonial 
legislature  receives  a  power  which  could  be  exercised  by  the 
Imperial  Parliament,  but  that,  power  if.  ia  to  agercise  in  a 
completely  free  manner,  subject-  only— to  the  doctrine  that  its 
enactments  must  not  go  beyond  the  limits  fixed  for  colonial 


(a)  L.  R.  3  App.  Gas.  889. 

(b)  L.  R.  9  App.  Gas.  U7. 

(c)  L.  R.  10  App.  Gas.  282. 

(d)  Riel  v.  R.,  L.  R.  10  A.  C.  675;  cf.  Lefroy,  Legislative  Pou*r  in  Canada, 
p.  214  ;  Harrison  Moore,  Commonwealth  of  Australia,  p.  129. 

K,  O 
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legislation  in  general  and  for  the  particular  legislature  by  the 
act  or  acts  constituting  it. 

The  first  of  these  limitations  would  appear  to  be  that  the 
legislature  cannot  abandon  its  functions  by  ceasing  to  be  a 
colonial  legislature  and  legislating  for  places  beyond  the 
territory  of  the  colony,  including  in  this  expression  the 
territorial  waters  of  the  colony.  /In  this  respect  the  colonial 
legislature  stands  in  a  strong  contrast  to  that  of  the  United 
Kingdom.  The  latter  can  legislate,  and  does  legislate,  for 
all  British  ships  on  the  high  seas,  and  in  certain  cases  it 
legislates  for  acts  done  by  British  subjects,  or  even  by 
aliens  in  places  outside  the  British  Dominions.)  Nor  can  it 
be  doubted  that,  if  it  chose  to  extend  this  practice  of  extra- 
territorial legislation,  its  enactments  would  receive  full 
effect  in  all  the  Courts  of  the  Empire,  however  contrary  to  the 
spirit  of  international  law  the  provisions  might  be.  But  it 
is  otherwise  in  the  Colonies :  their  own  Courts  would  rule 
that  any  attempt  to  legislate  beyond  the  colonial  limits  is 
ultra  vires,  unless  there  exists  some  specific  provision  of 
imperial  legislation  giving  their  enactments  extra-territorial 
force.  This  limitation  is  occasionally  expressed  more  or  less 
clearly  in  the  Constitution  Acts  of  the  Colonies ;  for  instance, 
the  Constitution  Act  of  Queensland  of  1867  says  in  precise 
terms  (sect.  2)  that  the  power  of  legislation  is  to  make  laws 
within  the  colony  of  Queensland.  This  is,  however,  rather 
exceptional  (e),  and  the  general  rule  is  simply  to  confer 
power  to  legislate  for  the  peace,  order  and  good  government 
of  the  colony  concerned. 


(e)  It  occurs  also  in  the  case  of  Canadian  Provinces  (British  North  America 
Act,  1867,  s.  92)  and  in  the  case  of  Victoria  (sect.  1  of  Constitution  (scheduled 
to  18  &  19  Viet.  c.  55)).  See  also  Ashbury  v.  Ellis,  L.  R.  [1893]  A.  C.  339  ; 
cf .  also  remarks  of  the  Chief  Justice  of  the  Commonwealth  in  M'Kelvey  v. 
Meagher,  4  C.  L.  R.  268,  at  pp.  274,  280,  and  in  Merchant  Service  Guild  of 
Atistralasia  v.  Archibald  Currie  Prop.,  Ltd.,  5  C.  L.  R.  737,  at  pp.  742 — 744  ; 
and  also  If '  Emden  v.  Pedder,  1  C.  L.  R.  91,  at  p.  119. 
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The  nature  of  this  limitation  on  the  colonial  power  of 
legislation  may  be  illustrated  by  a  few  cases.  In  1879  the 
Supreme  Court  of  New  Zealand — following  a  Victorian 
precedent  of  1875 — held  that  the  Foreign  Offenders'  Appre- 
hension Act,  1863,  of  that  colony  was  beyond  the  competence 
of  the  colonial  legislature,  as  it  involved  the  detention  on  the 
high  seas  of  offenders  accused  of  misdemeanours  committed 
in  other  colonies  whose  deportation  from  New  Zealand  the 
Act  purported  to  authorize.  In  1888  the  Newfoundland 
Supreme  Court  held,  in  Rhodes  v.  Fairweather,  that  the 
laws  of  the  colony  did  not  bind  sealers  outside  territorial 
waters  (/).  In  the  case  of  Macleod  v.  Att.-Gen.  for  New 
South  Wales  (g)  the  Privy  Council  held  that  an  Act  of  the 
legislature  of  that  colony  should  not  be  interpreted  as  autho- 
rizing the  trial  and  punishment  of  a  man  who  committed 
bigamy  outside  the  territory  of  New  South  Wales,  as  such 
an  interpretation  would  render  the  Act  ultra  vires  the  colonial 
legislature.  For  this  reason  it  was  held  by  the  High  Court 
of  Ontario  (King's  Bench  Division),  in  the  case  of  Att.-Gen. 
for  Canada  v.  Cain  and  Gilhula,  that  the  Dominion  Parliament 
had  no  power  to  deport  from  Canada  over  the  international 
frontier  a  man  who  had  entered  Canada  in  defiance  of  the 
law  in  force  prohibiting  the  entry  of  aliens  engaged  under 
contract  to  serve  in  Canada.  The  Court  argued  that  such 
deportation  entailed  the  exercise  of  physical  constraint  beyond 
the  Dominion  territory,  and  could  not  be  supported.  The 
Canadian  Government,  however,  carried  the  appeal  to  the 
Privy  Council,  and  the  Privy  Council  ruled  (h)  that  the  right 
of  expelling  aliens  existed  at  international  law ;  that  it  was 


(/)  Re  Gleich,  O.  B.  &  F.  8.  C.  39  ;  cf.  Canadian  cases  in  Lefroy,  Legis- 
lative Power  in  Canada,  pp.  322—338  ;  Newfoundland  Law  Seportt,  1897,  pp. 
321  seq.,  378  *eq. ;  1  V.  L.  R.  274 ;  27  Can.  8.  C.  R.  271. 

(ff)  L.  R.  [1891]  A.  C.  455  ;  cf.  Lefroy,  op.  cit.  pp.  334—338. 

(A)  L.  R.  [1906]  A.  C.  642  ;  22  T.  L.  R.  767. 


84        RESPONSIBLE  GOVERNMENT  IN  THE  DOMINIONS. 

a  right  which  could  properly  be  exercised  by  Canada ;  and 
that,  as  the  Dominion  Parliament  had  power  by  the  Imperial 
Act  constituting  the  Dominion  to  regulate  aliens  and  immi- 
gration, the  legislature  must  be  deemed  to  have  such  power 
of  extra-territorial  legislation  as  was  essential  to  the  carrying 
out  of  the  power  of  excluding  aliens.  The  case  therefore 
carries  us  very  little  on  the  way  to  freedom  in  point  of  legis- 
lation beyond  territorial  limits.  It  is  especially  important 
to  note  that  it  does  not  touch  the  case  where  there  is 
an  attempt  to  put  on  ship  for  deportation  to  England  a 
rejected  immigrant,  not  an  alien.  The  detention  on  ship 
board  may  well  be  illegal,  even  if  the  putting  on  board  is 
not.  In  the  case  of  Reg.  v.  Lesley  (i}  detention  of  persons 
put  on  board  a  British  ship  by  a  South  American  Govern- 
ment was  held  illegal  as  soon  as  the  ship  left  territorial 
waters,  but  it  remains  to  be  seen  whether  the  same  doctrine 
would  be  applied  since  the  case  of  the  Canadian  Act  (k). 

Much  more  doubtful  is  the  further  conclusion  drawn 
recently  from  this  case  by  the  Chief  Justice  of  New  Zealand  in 
deciding  a  case  In  re  Award  of  Wellington  Cooks  and  Stewards' 
Union  (I) .  He  there  laid  down  the  doctrine  that  the  peace, 
order  and  good  government  of  the  Dominion  involved  the 
power  of  the  colonial  legislature  to  provide  for  acts  done 
beyond  territorial  waters,  as  in  the  case  of  the  conveyance  of 
prisoners  by  sea  from  one  point  of  the  coast  to  another,  the 
ship  often  being  miles  beyond  the  territorial  limit.  He 
argued  that  the  cases  cited  above  merely  applied  to  instances 
where  the  people  affected  were  not  natives  of  the  colony,  and 

(i)  Bell,  C.  C.  220. 

(*)  Cf .  also  The  Ship  "  North  "  v.  The  King,  37  Can.  S.  C.  R.  385,  where 
the  Supreme  Court  held  that  the  doctrine  of  hot  pursuit  (Hall,  International 
Law,  ed.  5,  p.  246)  applied  to  officers  seizing  a  vessel  which  infringed  a 
colonial  law  when  it  had  just  left  Canadian  waters. 

(/)  26  N.  Z.  L.  R.  394  ;  cf .  the  argument  in  5  C.  L.  R.  739,  and  Rhodes  v. 
Fairweather,  Newfoundland  Law  Reports,  1897,  at  pp.  333,  334,  per  Pinsent,  J. 
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he  proceeded  to  expound  the  doctrine  that  the  power  of 
colonial  legislation  extended  to  legislation  for  New  Zealand 
ships  and  people  as  distinguished  from  other  British  subjects 
and  ships.  With  all  respect  to  Sir  Eobert  Stout  it  seems 
quite  impossible  to  follow  his  reasoning.  The  Merchant 
Shipping  Act  of  1894,  a.  735,  expressly  permits  colonial 
legislatures  to  regulate  shipping  registered  in  the  Colonies, 
but  the  power  is  clearly  an  exceptional  one,  and,  though  extra- 
territorial, is  obviously  confined  to  rules  regarding  shipping 
matters,  and  does  not  extend  to  allowing  a  colony  to  impose 
its  whole  code  on  vessels  registered  therein  beyond  territorial 
waters  ;  when  such  a  power  is  intended  to  be  given  it  is 
bestowed  in  precise  terms,  as  is  the  case  in  sect.  5  of  the 
Commonwealth  of  Australia  Constitution  Act,  1900.  The 
dicta  in  the  case  of  Maeleod  are  too  precise  to  be  argued 
away,  and  contrast  with  the  express  power  given  by  the 
Imperial  Act  (24  &  25  Viet.  c.  100,  s.  57),  which  allows 
punishment  to  be  inflicted  by  English  Courts  for  bigamy 
committed  anywhere  by  a  British  subject. 

Curiously  enough,  in  evident  independence  of  this  judg- 
ment, the  opinion  has  been  expressed  by  the  Secretary  to  the 
Commonwealth  Law  Department  (;»)  that  the  power  of  a 
colonial  legislature  was  not  confined  within  territorial  waters, 
but  extended  to  everything  necessary  for  the  peace,  order  and 
good  government  of  the  colony.  This  view  approaches  much 
more  closely  to  that  of  the  Privy  Council  in  the  case  of  Cain 
and  Gilhula,  and  may,  indeed,  be  regarded  as  correct,  provided 
it  be  realised  that  the  onus  will  always  lie  very  heavily  on 
those  who  endeavour  to  prove  that  any  colonial  Act  affecting 
acts  not  done  within  the  territory  of  the  colony  is  within  the 
competence  of  the  colonial  legislature  (»). 

(MI)  Parl.  Papers  [Cd.  3023],  p.  61. 

(n)  The  doctrine  of  a  continuing  Act  can  be  need  to  validate  a  good  deal  of 
otherwise  invalid  legislation.      Cf.  Pmituular  $•  Oriental  Navigation   Co.  \. 
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The  second  rfflfajpfcum  njf  the  powers  of  a  colonial  legis- 
lature lies  in  the  rule  that  any  part  of  its  legislation  whichjs 
in  conflict  with  an  Imperial  Act  or  order  or  regulation  made 
under  an  Act  and  applying  to  the  colony  is  invalid.  This 
provision  has  always  been  part  of  the  law  relating  to  the 
Colonies,  and  in  the  older  charters  and  Acts  constituting 
colonial  legislatures  it  was  customary  to  enact  that  all  laws 
passed  should  not  be  repugnant  to  the  law  of  England,  and 
much  ingenuity  was  spent  by  successive  Secretaries  of  State 
and  their  legal  advisers  in  deciding  what  sort  of  legislation 
was  repugnant  to  the  law  of  England.  The  case  where  the 
legislation  was  repugnant  to  an  imperial  Act  applicable  to 
the  Colonies  either  by  express  words  or  necessary  intendment 
was  simple,  but  there  was  a  vaguely  defined  sphere  of  colonial 
laws  which  were  deemed  to  be  repugnant  to  the  principles  of 
English  law.  Exactly  what  these  principles  were  was  uncer- 
tain ;  all  were  agreed  that  a  colonial  law  permitting  torture 
as  a  method  of  trial  would  be  repugnant,  but  there  were 
disputes  how  far  the  abolition  of  trial  by  jury  was  contrary 
to  an  essential  part  of  English  law,  whether  martial  law  was 
possible,  and  so  forth  (o).  A  good  many  Acts  were  dis- 
allowed because  of  their  supposed  repugnancy  to  such  prin- 
ciples, and  a  really  important  step  was  taken  when  the  passing 
of  the  Colonial  Laws  Validity  Act  of  1865  definitely  restricted 
repugnancy  to  cases  where  the  provisions  of  the  colonial  law 
conflicted  with  the  provisions  of  an  Imperial  Act  or  regulation 
made  under  such  an  Act  applying  to  the  colony  (p). 


Kingston,  L.  R.  [1903]  A.  C.  471  ;  and  26  N.  Z.  L.  R.  424;  Part.  Papers 
[Cd.  4355],  p.  11. 

(o)  Stephen,  Hist.  Grim.  Law,  ii.  58 ;  Lefroy,  Legislative  Power  in  Canada, 
p.  284,  n.  2. 

(p)  The  theory  once  enunciated  in  Canada  (Holmes  v.  Temple,  2  Cart.  396), 
but  later  given  up  (R.  v.  College  of  Physicians  and  Surgeons  of  Ontario,  1  Cart. 
761),  that  the  Dominion  and  Provinces  had  all  the  legislative  power  of  the 
Imperial  Parliament  transferred  to  them,  was,  of  course,  untenable.  Cf. 
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The  third  restriction  on  tha  freedom  nf  aofinn  r>f 
Governments  follows  dirently  from  f.hft  former.     Tf. 
the  power  of  colonial  legislature  f.n  alter  :..iliA-C<M>fltiruHftn  nl 

the_colony,  and  arises  in  ita  proflpjt,  for™  Irnm  ^^4.  5  of  the 
Colonial  Laws  Validity  Act,  which  enacts  that  every  repre- 
sentative legislature  shall  have,  and  be  deemed  at  all  time*  to 
have  had,  full  power  to  make  laws  respecting  the  Constitution, 
powers,  and  procedure  of  such  legislature,  provided  that  such 
laws  shall  have  been  passed  in  such  manner  and  form  as  may 
from  time  to  time  be  required  by  any  Act  of  Parliament,  Letters 
Patent,  Order  in  Council,  or  colonial  law  for  the  time  being 
in  force  in  the  colony.  This  specific  enactment  clears  up 
several  doubtful  points.  It  makes  it  certain  that  a  non- 
representative  legislature  is  not  also  a  constituent  body,  and 
in  fact  changes  in  the  Constitutions  of  the  Crown  Colonies 
properly  so  called  are  never  made,  save  by  prerogative  legis- 
lation in  the  shape  of  Orders  in  Council,  Letters  Patent,  or 
formerly  by  Charters  of  Justice  or  the  Commissions  of 
Governors,  all  of  which  instruments  are  in  fact,  in  part  at 
least,  legislative  or  quasi-legislative  Acts  by  the  King  in 
Council.  The  only  exception  to  this  rule  is  that  the  Crown 
may  by  such  an  instrument  increase  for  the  time  being  the 
power  of  the  colonial  legislature  in  order  to  allow  it  to 
legislate  for  the  alteration  of  its  Constitution,  as  was  done  in 
the  case  of  the  legislative  Council  of  the  Cape  in  1850,  when 
Letters  Patent  of  the  23rd  May  were  issued,  permitting  it  to 
frame  a  system  of  representative  government.  But  at  the 
same  time  it  removed  all  the  doubts  existing  as  to  the  power 
of  representative  legislatures,  doubts  which  were  not  un- 
natural, as  it  seemed  rather  a  violent  exercise  of  the  legisla- 
tive power  to  alter  the  instrument  of  legislation. 

The  effect  of  the  Colonial  Laws  Validity  Act,  in  this  point 

Dir-oy,  Laic  of  the  Constitution,  pp.  101  *«/.    I  donotagree  with  Prof.  Harrison 

Moore  (L'oiiiuwincealth  of  Australia,  pp.  167  seq.). 
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simply  giving  statutory  force  to  the  law  as  understood,  was  to 
establish  a  distinction  between  all  ordinary  colonial  legislation 
and  constitutional  legislation  (q)  in  cases  where  any  imperial  or 
local  legislation  has  established  a  special  procedure  in  passing 
Constitutional  Acts.  In  this  respect  the  difference  between 
the  imperial  and  colonial  legislatures  is  marked.  No  Imperial 
Parliament  can  fetter  its  successors:  it  may  endeavour  to 
enact  laws  unalterable  by  any  power,  but  in  any  subsequent 
Parliament  the  law  may  be  simply  repealed  or  altered  by 
contrary  legislation.  But,  on  the  other  hand,  though  the 
action  of  colonial  legislatures  can  be  hampered  by  restrictions 
as  to  the  passing  of  constitutional  laws,  the  existing  restric- 
tions are  not  now  numerous,  save  in  the  cases  of  the  federa- 
tions of  Canada  and  Australia,  and  in  these  cases  precisely 
because  they  are  federations,  produced  by  quasi-treaties 
between  the  component  States,  and  therefore  not  lightly  to 
be  altered  by  the  federal  legislature. 

In  some  dominions,  indeed,  there  are  no  restrictions  at  all 
in  force.  It  is  open  to  the  Parliaments  to  make  any  altera- 
tion in  the  Constitution  of  the  legislature  which  it  pleases  by 
ordinary  law.  This  is  the  case  in  Newfoundland,  the  Cape 
of  Good  Hope,  Natal,  and  apparently,  before  1907,  in  the 
State  of  Tasmania  (r).  In  the  new  Colonies  of  the  Transvaal 
and  the  Orange  River  Colony  the  power  is  limited  somewhat 
by  the  requirement  that  all  Acts  amending  the  Constitution 
shall  be  reserved.  In  the  Australian  States  alterations  in 
the  Constitutions  require  to  be  passed  by  absolute  majorities 
in  both  Houses  on  the  second  and  third  readings  in  the  case 


(q)  Cf.  Cooper  v.  Commrs.  of  Income  Tax  for  the  State  of  Queensland,  4  C.  L.  R. 
1304  ;  Dicey,  Law  of  the  Constitution,  pp.  105  seq. 

(r)  For  the  history  of  the  rules  in  the  States,  cf .  Jenkyns,  British  Rule  and 
Jurisdiction  beyond  the  Seas,  App.  II.  The  text  gives  the  position  in  1908. 
The  case  of  Tasmania  was  very  obscure. 


POWERS,  ETC.  OF  DOMINION  LEGISLATURES.  89 

of  Victoria  (s),  South  Australia,  and  Western  Australia  (t). 
The  same  rule  with  the  modification  that  two-thirds  majorities 
were  required  existed  in  New  South  Wales,  but  was  repealed 
in  1857.  Similar  provisions  to  those  in  force  in  New  South 
Wales  were  adopted  by  the  Queensland  legislature  by  a  local 
Constitution  Act,  31  Viet.  No.  38,  ss.  9  and  10,  but  the  pro- 
vision, so  far  as  it  referred  to  the  constitution  of  the  Legisla- 
tive Assembly,  was  repealed  by  a  colonial  Act  of  1871.  As 
regards  the  Council,  its  provisions  remained  in  force  until  the 
political  crisis  in  1907,  when  in  1908  an  Act,  No.  2  of  1908, 
was  passed  abolishing  all  restrictions.  In  these  States  all 
such  Acts  required  reservation  and,  in  some  cases,  laying 
before  the  Imperial  Parliament  for  thirty  days  before  the 
Royal  Assent  could  be  given,  but  these  cumbrous  proceedings 
were  swept  away  by  the  Australian  States  Constitution  Act, 
190  T,  under  which  reservation  is  restricted  to  Bills  altering 
the  constitution  of  the  legislature,  or  the  salary  of  the 
Governor,  or  which  by  any  subsequent  legislation  in  the  State 
are  required  to  be  reserved.  There  is  further  given  a  defini- 
tion of  the  term  altering  the  constitution  of  the  legislature 
sufficiently  narrow  to  secure  that  only  Bills  of  real  importance 
shall  be  reserved ;  the  colonial  Parliament  is  allowed  by 
ordinary  unreserved  Act — still  subject  to  any  requirements  of 
the  local  law  as  to  absolute  majorities — to  alter  electoral 
districts,  the  conditions  of  the  franchise,  the  qualification  of 
members,  proportional  representation,  and  all  the  multitu- 
dinous details  of  electoral  law.  On  the  other  hand,  a  Bill 
like  the  Referendum  Bill  (now  Act  No.  16  of  1908)  of 
the  Queensland  Parliament,  which  purports  to  refer  to  the 
people  any  matter  on  which  the  two  Houses  are  in  final 

(*)  Not  very  strictly  observed.  See  Jenks,  Government  of  Victoria, 
pp.  247—249  ;  Victoria  Debates,  cii.  1420 ;  18  &  19  Viet.  c.  55,  Sched.  a.  60 ; 
South  Australia  Act  No.  2  of  1855-1856,  8.  34. 

(t)  Cf.  for  a  case,  Parliamentary  Debates,  1902,  p.  2158  ;  and  see  53  &  64 
Viet.  c.  26,  s.  5,  and  Sched.  s.  73. 
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disagreement,  will  properly  and  necessarily  be  reserved  as 
indicated  by  the  Premier  of  Queensland  in  the  discussions  of 
the  Bill,  and  as  was  actually  done  by  the  Governor. 

In  the  case  of  New  Zealand,  an  Imperial  Act  (20  &  21  Viet. 
c.  53)  empowers  the  Parliament  to  alter  or  repeal  any  pro- 
visions of  the  Constitution  Act  save  only  those  specified, 
which  include  the  section  of  the  Constitution  Act  of  1852 
declaring  the  Parliament  to  be  bicameral,  and  the  sections 
prescribing  the  form  of  oath  to  be  taken  by  members  of  the 
Parliament,  the  election  of  the  Speaker,  and  the  necessity  of 
the  Governor's  recommendation  of  money  bills.  It  has  been 
held  by  no  less  an  authority  than  Sir  H.  Jenkyns  (u)  that 
this  Act  remains  in  force  despite  the  general  provisions  of 
the  Colonial  Laws  Validity  Act,  1865,  and  this  opinion  was 
adopted  in  the  colonial  Parliament  in  1907,  when  a  motion 
for  the  abolition  of  the  Upper  House  or  its  alteration  by 
making  it  elective  was  discussed.  But  it  hardly  seemed 
possible  to  maintain  this  view,  in  consideration  of  the  fact 
that  the  Act  of  1865  is  subsequent  to  that  of  1857,  and  that 
its  terms  are  absolute  and  unlimited,  the  only  restrictions 
retained  being  those  of  the  mode  of  alteration.  Further,  all 
Acts  amending  the  constitution  of  the  House  of  Representa- 
tives require  to  be  reserved  and  to  be  laid  before  Parliament. 

On  the  other  hand,  the  powers  of  the  Parliament  of 
Canada  to  alter  the  Dominion  Constitution  are  limited.  It 
is  true  that  they  are  very  considerable  in  extent  despite  the 
limitations,  for  the  Parliament  can  regulate  electoral 
machinery,  vary  the  franchise,  increase  the  number  of 
members,  fix  judicial  salaries,  establish  certain  Courts,  alter 
the  salary  of  the  Governor-General,  and  establish,  on  con- 
ditions which  it  approves,  new  provinces.  The  things  it 

(u)  British  Rule  and  Jurisdiction  beyond  the  Seas,  pp.  74,  75  ;  New  Zealand 
Parliamentary  Debates,  1907,  p.  276.  But  cf.  Dicey,  Law  of  the  Constitution, 
p.  106,  n. 
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cannot  do  are,  however,  very  important,  and  include  any 
alteration  of  the  Senate  or  of  the  proportional  representation 
of  the  provinces  in  the  House  of  Commons.  The  Canadian 
provinces,  however,  have  full  powers  to  alter  in  any  way 
their  Constitution,  save  as  respecting  the  office  of  Lieutenant- 
Governor,  whose  unique  position  in  this  regard  is  due  to  his 
special  position  as  the  representative  of  Dominion  authority 
in  the  provinces,  his  appointment  and  dismissal  lying  in  the 
hands  of  the  Dominion  Government  (#). 

In  the  case  of  the  Australian  Commonwealth  the  power  of 
constitutional  alteration  is  complete  in  all  respects,  save  only 
that  the  mode  (y)  of  alteration  is  somewhat  elaborate.  Under 
sect.  128  of  the  Constitution  any  Bill  providing  for  such 
alteration  must  first  pass  in  each  House  of  Parliament  by  an 
absolute  majority,  and  must,  secondly,  be  submitted  not  less 
than  two  nor  more  than  six  months  afterwards  to  the  electors 
in  each  State,  who  are  qualified  to  vote  for  the  House  of 
Representatives.  If  in  a  majority  of  States  a  majority  of 
those  voting,  and  also  a  majority  of  all  the  voters  recording 
their  votes,  approve  the  Bill,  it  is  to  be  presented  for  the 
Governor- General's  assent.  No  Bill,  however,  which  affects 
the  proportionate  representation  of  any  State  in  the  two 
Houses,  or  the  minimum  number  of  the  representatives  of 
the  State  in  the  House  of  Representatives,  or  which  in  any 
way  alters  the  provisions  of  the  Constitution  regarding  the 
State,  can  become  law,  unless  approved  by  a  majority  of  the 
electors  voting  in  that  State.  Special  provisions  are  made 
for  the  occurrence  of  a  deadlock.  The  only  case  in  which 
this  complicated  procedure  has  been  gone  through  is  that  of 


(x)  Munro,  Constitution  of  Canada,  pp.  230,  231  ;  Lefroy,  Ltyitlatiff  Pototr 
in  Canada,  pp.  696—700. 

(y)  Note,  however,  that  in  many  matters  Parliament  can  decide  without 
need  of  a  constitutional  change,  e.g.,  7,  9,  10,  22,  24,  27,  *c. 
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a  slight  alteration,  in  1907,  in  the  time  of  the  election  of 
Senators,  which  was  approved  by  a  majority  in  every  State. 

These  three  constitute  all  the  certain  limitations  on  the 
legislative  power  of  colonial  governments.  It  has  been 
argued  that  there  are  other  limitations.  Both  Professor 
Harrison  Moore  (z)  and  Sir  Henry  Jenkyns  (a)  have  con- 
templated the  possibility  of  there  being  certain  subjects 
which  would  not  be  within  the  competence  of  the  colonial 
legislature,  because  they  are  vitally  questions  of  imperial 
concern.  In  another  form  the  argument  reappears  as  the 
doctrine  that  there  are  certain  very  special  prerogatives  of 
the  Crown  to  which  the  ordinary  rule  that  a  colonial  legis- 
lature can  limit  the  prerogative  does  not  apply.  Can,  it  has 
been  asked,  a  colony  enact  that  an  enemy  subject  shall  not 
be  regarded  as  such  within  the  colonial  waters  or  territory  ? 
Can  a  colonial  legislature  provide  that  a  colonial  bishopric 
can  only  be  filled  by  colonial-born  clergymen,  or  that  the 
Governor  should  exercise  his  power  of  pardon  only  in 
accordance  with  a  plebiscite  ?  Or  can  it  in  any  way  alter 
the  relations  of  the  Governor  and  the  legislature  ?  The  last 
question  Sir  Henry  Jenkyns  says  must  obviously  be  answered 
in  the  negative,  as  wholly  beyond  the  power  of  a  colonial 
legislature  to  affect. 

There  is,  therefore,  some  weight  of  authority  in  favour  of 
this  view  which,  as  regards  the  position  of  the  Governor, 
receives  some  support  from  the  fact  that  the  Dominion 
Government  in  Canada,  which  stands  in  the  same  relation  to 
the  Lieutenant- Governors  in  Canada  as  the  Home  Govern - 


(z)  Journ.  Soe.  Comp.  Leg.,  1900,  pp.  280  seq.  ;  Commonwealth  of  Australia, 
pp.  10,  255  ;  cf.  Tally  v.  The  Principal  Officers  of  Her  Majesty's  Ordnance,  5 
U.  C.  R.  6,  per  Robinson,  C.  J. 

(a)  British  Rule  and  Jurisdiction  beyond  the  Seas,  pp.  69  seq.  There  is  also 
the  doctrine  of  major  regalia  (Lefroy,  Legislative  Power  in  Canada,  pp.  178 — 
186),  which  is,  in  my  opinion,  quite  wrong,  and  has  no  sanction  whatever 
from  the  Judicial  Committee.  Cf.  [1892]  A.  C.  441  ;  [1907]  A.  C.  179,  519. 
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ment  to  colonial  Governors,  cannot  alter  the  conditions 
regarding  the  tenure  of  office  of  these  officers,  nor  can  the 
provinces  themselves  do  so.  But  it  is  submitted  that  in  all 
the  cases  specified  the  colonial  legislature  has  full  legal 
power  to  act.  All  the  matters  fall  within  the  category, 
peace,  order  and  good  government,  however  foolish  the  actual 
exercise  of  the  power  might  be.  Further,  the  imperial  control 
by  veto  or  disallowance  is  adequate  to  prevent  any  harm 
arising  from  the  existence  of  a  power  which  might  be  in 
theory  misused.  The  question  of  the  position  of  the  Governor 
cannot  be  said  to  be  beyond  the  consideration  of  the  Parlia- 
ments of  the  Dominions,  when  as  a  matter  of  fact  the  legisla- 
tures are  constantly  imposing  new  duties  on  the  Governor  in 
Council.  Or  again,  it  is  impossible  to  believe  that  a  colonial 
Act  duly  passed  and  not  disallowed,  which  made  the  position 
of  Governor  elective,  would  be  invalid.  Tasmania  in  1853 
contemplated  making  a  Governor  removable  by  a  two-thirds 
majority  vote.  Certainly  no  invalidity  would  attach  to  any 
rules  regarding  the  exercise  of  the  prerogative  of  pardon  (6). 
There  is,  however,  a  certain  element  of  truth  in  this  doc- 
trine of  a  limitation  of  the  powers  of  colonial  legislatures, 
arising  from  the  mere  fact  that  they  are  what  their  name 
signifies,  legislatures  for  a  colony.  This  limitation  should, 
perhaps,  be  specified  as  a  prohibition  to  abolish  either  the 
legislature  or  the  state  of  being  a  colony.  Or  to  put  it  more 
precisely,  the  colonial  legislature  can  neither  give  up  its 
existence  as  a  legislature,  nor  sever  the  connection  between  it 
and  the  mother  country,  so  that  the  dream  of  pacific  settle- 
ment in  the  case  of  a  secession  from  the  Empire  by  a  colonial 
Act  duly  allowed  is  meaningless.  The  latter  proposition  it 

(*)  So,  in  Canada,  the  Lieu  tenant- Governors  can  pardon  under  statute, 
e.g.,  Ontario  Revised  Statutes,  c.  13,  though  the  only  Royal  delegation  u  to 
the  Governor-General :  23  Can.  S.  C.  R.  468 ;  below,  Chap.  XI. ;  Canada 
Sess.  Papers,  1869,  No.  16  ;  Ontario  Se*».  Paper*,  1888,  No.  37 ;  aboTe,  p.  32. 


94        RESPONSIBLE  GOVERNMENT  IN  THE  DOMINIONS. 

is  fortunately  not  possible  to  illustrate,  but  the  former  can  be 
illustrated  by  the  precedent  of  Jamaica  in  1866,  when  after 
the  insurrection  the  legislature  decided  to  abandon  its  exist- 
ence and  to  leave  it  to  the  Crown  to  create  a  new  Constitu- 
tion, and  it  was  decided  that  the  surrender  of  the  Constitution 
was  beyond  the  powers  of  the  colonial  legislature,  and  accord- 
ingly the  colonial  Act  was  supplemented  by  an  Imperial 
Act  (c)  authorising  the  Crown  to  accept  the  surrender  and 
make  new  provision  for  the  government  of  the  colony. 
Similarly  in  1876,  when  the  government  of  the  Windward 
Islands  was  reconstituted,  the  legislatures  of  St.  Vincent  and 
Grenada  extinguished  themselves,  and  their  extinction  was 
authorised  by  an  Imperial  Act  (d).  With  these  cases  may  be 
contrasted  the  fact  that  the  legislature  of  the  Virgin  Islands 
has  by  a  series  of  enactments  managed  to  reduce  itself  to  the 
Governor  of  the  Leeward  Islands  (<?),  and  the  legislature  of 
British  Honduras  (/)  has  voluntarily  deprived  itself  of  its 
elective  character  and  become  a  nominated  body,  with,  how- 
ever, a  majority  of  unofficial  members.  But  in  both  cases  the 
legislature  remains,  though  in  the  former  it  is  a  mere  shadow 
of  itself.  This  principle  was  asserted  of  the  Indian  legislature 
by  the  Privy  Council  in  the  case  JR.  v.  Burah  (g) . 

If  a  colonial  legislature  cannot  extinguish  itself  (h),  clearly 
it  cannot  abolish  the  position  of  the  Governor  as  the  repre- 
sentative of  the  Crown.  It  is  indeed  still  regarded  as  quite 
improper  for  the  colonial  legislatures  to  make  any  law 
affecting  the  arrangements  for  the  performance  of  the 
Governor's  duties,  when  he  is  on  leave  of  absence  or  is  away 

(c)  29  &  30  Viet.  c.  12. 
(if)  39  &  40  Viet.  c.  47. 

(«)  Ordinance  No.  1  of  1902,  and  Leewards  Act  No.  16  of  1902. 
(/)  Act  of  1870  and  Ordinance  No.  4  of  1892. 
(ff)  L.  R.  3  App.  Cas.  889,  at  p.  905. 

(ti)  Contra,  Harrison  Moore,  Commonwealth  of  Australia,  p.  321  ;  Davey, 
Canada  Sens.  Papers,  1884,  No,  30,  p.  10, 
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from  headquarters.  Some  doubt  was  expressed  by  the 
Chief  Justice  of  South  Australia  as  to  the  powers  of  a 
Deputy-Governor,  for  whose  appointment  there  was  no 
further  warrant  than  the  Royal  Letters  Patent  creating  the 
office  of  Governor,  and  in  accordance  with  his  suggestion  a 
Bill  was  actually  introduced  into  the  legislature  to  provide 
that  a  Deputy-Governor  should  possess  all  the  powers  and 
authority  vested  in  the  Governor.  But  exception  was 
promptly  taken  in  the  Parliament  to  the  Bill,  on  the  ground 
that  it  was  an  interference  with  the  prerogative,  and  in 
particular  contradicted  the  Letters  Patent,  which  contem- 
plated the  exercise  by  the  Deputy- Governor  of  so  much  only 
of  the  authority  of  the  Governor  as  the  latter  might  choose 
to  entrust  to  him.  The  Bill  was,  accordingly,  dropped  on  this 
ground ;  had  it  not  been  dropped,  it  would  certainly  have 
been  reserved  for  the  significance  of  the  pleasure  of  the 
Crown,  nor  is  there  any  probability  that  the  required  assent 
would  have  been  given  (*').  But  it  is  singularly  characteristic 
of  the  happy-go-lucky  character  of  the  Constitution  Acts  of 
the  Colonies  as  regards  the  executive  power  that  in  theory 
such  a  Bill,  which  is  clearly  within  the  legislative  compe- 
tence of  the  colonial  legislature,  however  undesirable  its 
clauses,  is  not  expressly  required  to  be  reserved.  In  all  such 
cases  the  proper  mode  of  procedure  is  by  Letters  Patent, 
like  those  of  17th  July,  1905,  in  the  case  of  Newfoundland 
providing  for  the  appointment  of  a  deputy,  in  the  temporary 
absence  of  the  Governor- General. 

All  Dominion  Parliaments  have,  of    course,  full   power 
under  the  Constitutions   to   regulate   their  own  procedure, 


(i)  Cf .  South  Australia  Legislative  Council  Debate*,  1906,  Sew.  1,  p.  141 ; 
House  of  Assembly  Debates,  1906,  Seas.  1,  pp.  190  seq.  The  BUI  paused  the 
House  of  Assembly,  but  not  the  Legislative  Council,  and  in  the  Council,  on 
Oct.  1st,  1908,  a  motion  for  the  extension  of  the  Governor's  term  of 
was  withdrawn,  as  not  quite  constitutional,  by  the  mover. 
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which  is  in  all  cases  based  on  and  a  close  imitation  of  that 
of  the  British  Parliament :  in  the  Cape  on  24th  March,  1 904, 
the  Speaker  went  so  far  as  to  put  the  question  on  his  own 
authority,  when  a  debate  had  become  hopelessly  protracted, 
in  imitation  of  the  famous  action  in  1881  of  Mr.  Speaker 
Brand.  The  most  novel  feature  is  the  adoption  in  certain 
cases  of  a  time  limit  for  speeches  (/).  Reference  has  already 
been  made  to  the  formal  rule  that  all  money  Bills  shall  be 
recommended  by  the  Crown.  But  in  all  probability  no 
Court  can  inquire  into  such  irregularities  of  procedure  when 
the  procedure  is  fixed  merely  by  rules  of  the  Parliament  (£) ; 
it  would  be  different  in  cases  where  the  Constitution  itself 
required  certain  procedure,  as  for  example  in  Victoria,  South 
Australia,  and  "Western  Australia,  where  absolute  majorities 
are  required  for  passing  certain  constitutional  Bills. 

The  question  of  the  privileges  of  Parliament  has  at  last 
been  settled  by  colonial  Acts.  In  the  absence  of  such  legis- 
lation there  is  no  doubt  that  a  colonial  legislature  is  in  no 
better  position  than  any  body  which  debates :  it  is  entitled 
to  exclude  persons  who  are  actually  making  a  disturbance, 
but  the  power  of  committal,  in  the  sense  in  which  it  is 
possessed  by  the  House  of  Commons,  does  not  belong  to  the 
colonial  Houses.  It  was  decided  in  the  case  of  Kielley  v. 
Carson  ( I)  that  the  Assembly  of  Newfoundland  had  no  power 
to  order  an  arrest  on  a  complaint  of  contempt  committed  out 
of  doors,  no  such  privilege  being  conferred  on  it  by  the 
Crown  (even  if  the  Crown  had  power  to  do  so),  and  no  such 
authority  being  required  for  the  proper  performance  of  the 
duties  of  the  Assembly.  On  the  same  principle,  it  was  held 
in  the  case  of  Fen  ton  v.  Samp  ton  (m)  that  the  Legislative 

(j)  Parl.  Papers,  H.  C.  301,  1908. 

(k)  Cf.  Harrison  Moore,  Commonwealth  of  Australia,  p.  176  ;  17  V.  L.  R. 
296. 

(I)  4  Moo.  P.  C.  63. 
(m)  11  Moo.  P.  C.  347. 
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Council  of  Van  Diemen's  Land  had  no  authority  to  commit 
the  Comptroller-General  of  Convicts  for  a  refusal  to  appear 
before  a  Commission  as  to  the  alleged  ill-management  of 
the  convicts  on  the  island.  In  both  cases  the  powers  of  a 
colonial  legislature  were  expressly  distinguished  from  those 
possessed  by  Parliament  in  England  in  virtue  of  the  lex 
et  comuetudo  Parliament* .  In  yet  other  cases  (Doyle  v. 
Falconer  (n),  Barton  v.  Taylor  (o) )  it  has  been  decided  that, 
without  parliamentary  sanction,  a  colonial  legislature  cannot 
imprison  for  even  a  contempt  committed  in  the  House, 
though  it  can  expel  for  the  time  the  offender,  but  not 
suspend  him  indefinitely. 

On  the  other  hand,  the  Constitution  Acts  of  the  Dominions 
nearly  always  give  the  power  to  the  legislature  to  pass  laws 
conferring  on  the  members  of  the  Houses  and  the  Houses 
the  same  privileges  as  those  enjoyed  by  the  House  of 
Commons,  or  any  less  privileges.  The  nature  of  the  powers 
so  conferred  was  discussed  in  two  cases  which  arose  out  of 
the  exercise,  in  1857,  by  Victoria,  of  the  power  in  question. 
It  was  decided  in  the  case  of  Dill  v.  Murphy  (p)  that  the 
Legislative  Assembly  could  commit  the  appellant  in  that 
case  for  publishing  a  libel  on  a  member  of  Parliament.  In 
the  case  of  the  Speaker  of  the  Legislative  Assembly  of  Victoria 
v.  Glass  (q)  this  decision  was  carried  to  the  point  of  affirming 
as  law  in  Victoria  the  supreme  example  of  the  power  of 
committal  in  England,  viz.,  the  right  of  the  Commons  to 
commit  for  contempt  without  specifying  in  any  way  what 
the  contempt  consists  of. 

The  question,  however,  remains  in  those  Colonies,  where 
the  power  of  defining  the  privileges  is  not  formally  given, 


(»)  L.  R.  1  P.  0.  328. 
(o)  L.  R.  11  App.  Gas.  197. 
(p)  1  Moo.  P.  C.  (N.  S.)  487. 
(q)  L.  R.  3  P.  C.  560. 
K. 
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but  at  most  power  to  make  standing  orders  for  the  conduct 
of  business  (r),  bow  far  it  may  be  exercised.  In  1859  tbe 
question  was  answered  in  Tasmania  by  the  Parliament 
passing  a  Bill  to  confer  on  itself  privileges  similar  to  those 
of  the  House  of  Commons,  and  the  Act  was  assented  to  and 
not  disallowed.  But  when  this  precedent  was  followed  by 
Ontario,  in  1868-9,  the  Act  was  disallowed  by  the  Grovernor- 
General  in  Council,  after  reference  to  the  law  officers  of  the 
Crown  in  England,  as  being  ultra  vires.  However,  an  Act 
of  Quebec  to  very  much  the  same  effect  was  allowed  to 
remain  unchallenged  in  1870  ;  but,  again,  a  Manitoba  Act 
which  conferred  on  the  legislature  the  privileges  of  the 
Dominion  Parliament  was  disallowed  in  1874.  It  was  held, 
however,  by  the  appeal  side  of  the  Court  of  Queen's  Bench  in 
Quebec,  in  the  case  of  Ex  parte  Dansereau  (s) ,  that  the  Quebec 
Act  of  1870  was  valid  in  so  far  as  it  authorized  the  summon- 
ing of  witnesses  before  a  committee.  The  grounds  alleged 
were  various,  but  there  were  at  least  two  reasons  for  the 
power  being  held  to  exist,  either  in  that  it  was  a  power 
essential  to  the  performance  of  the  duties  of  a  Parliament,  or 
that  the  Act  was  an  amendment  of  the  provisions  of  the 
Constitution  of  the  province  under  sect.  92  (1)  of  the  British 
North  America  Act,  1867.  In  1876  the  case  of  Landers  v. 
Woodworth  (t)  raised  the  question  of  the  power  of  the  Nova 
Scotia  legislature  to  order  the  removal  of  a  member  from  the 
House  until  he  should  see  fit  to  apologise  for  what  was  con- 
sidered obstructive  conduct.  The  Supreme  Court  of  Canada 
in  1878  decided  that  the  power  to  insist  on  an  apology  did 
not  exist,  but  intimated  that  it  could  be  taken  by  provincial 
Act ;  and,  indeed,  in  the  meantime  the  Nova  Scotia  legislature 

(r)  See  Harriett  v.  Crick,  L.  R.  [1908]  A.  C.  470 ;   cf.  Toohey  v.  Melville, 
13  N.  S.  W.  L.  R.  132 ;  Norton  v.  Crick,  15  N.  S.  W.  L.  R.  172. 
(*)  2  Cart.  165. 
(f)  2  Cart.  220. 
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had  passed  such  an  Act.  In  that  year,  also,  the  legislatures 
of  Ontario  and  Manitoba  passed  Acts  declaratory  of  the 
privileges  of  Parliament;  and  these  Acts  were  allowed  to 
remain  in  operation,  as  was  an  Act  of  British  Columbia  in 
1871.  It  must,  therefore,  be  taken  as  established  that  the 
provincial  legislatures  have  full  power  to  define  their  own 
privileges  (u). 

A  rather  curious  question  presents  itself  as  to  the  power  of 
a  provincial  or  Dominion  legislature,  which  is  not  expressly 
empowered  to  confer  on  its  members  privileges  not  exceeding 
those  enjoyed  by  the  House  of  Commons,  to  confer  upon 
itself  privileges  in  excess  of  those  conferred  by  law  and 
custom  on  that  House.  It  does  not  appear  to  be  possible  to 
place  any  legal  limits  on  the  power  to  confer  privileges  where 
no  limitation  by  the  Constitution  exists  ;  but  in  the  Canadian 
provinces  any  Act  clearly  exceeding  these  privileges  would 
probably  be  disallowed  by  the  Governor- General  in  Council, 
as  it  would  be  rather  absurd  for  the  provincial  Parliaments  to 
have  greater  powers  than  the  Parliament  of  the  Dominion, 
or  it  might  be  held  ultra  vires  by  infringing  the  sole  right  of 
the  Dominion  to  control  criminal  law.  Similarly,  in  any 
Dominion,  the  power  of  disallowance  would  probably  be  used 
to  prevent,  say,  a  Parliament  conferring  upon  itself  the  right 
to  imprison  for  contempt  beyond  the  session,  or  to  inflict 
large  fines,  and  so  forth. 

In  these  cases  where  the  Constitution  limits  the  privileges 
by  the  precedent  of  the  Imperial  House  of  Commons,  there 

(M)  Munro,  Constitution  of  Canada,  pp.  66—68.  See  also  Folding  v. 
Thomas  (on  appeal  from  Nova  Scotia)*,  L.  R.  [1896]  A.  C.  600,  which  bases 
the  right  on  the  power  of  constitutional  alteration  ;  and  Lefroy,  Legislative 
Power  in  Canada,  pp.  741—750.  No  argument  as  to  the  power  of  the 
Parliament  to  legislate  in  the  case  of  a  colony  can  be  derived  (us  by  Harrison 
Moore,  Com ntomcealth  of  Australia,  p.  83)  from  that  case,  as  the  Provinces 
have  no  criminal  legislative  power,  and  their  power  to  constitute  criminal 
Courts  does  not  allow  them  to  create  a  Court  with  a  new  criminal  jurisdiction. 
See  at  pp.  612,  613. 

H2 
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have  been  disallowed  Acts  passing  these  limits.  So,  in  L873, 
a  Canadian  Act  was  disallowed  because  it  conferred  excessive 
powers  as  to  the  examination  of  witnesses  on  oath  by  the 
Senate,  and  Commons,  and  by  committees,  and  it  was  at  the 
same  time  pointed  out  that  an  Act  of  1868  was  inoperative, 
as  being  repugnant  to  the  British  North  America  Act.  The 
special  difficulties  were  removed  by  an  alteration  in  the 
Imperial  Act  by  a  new  Act  of  1875,  but  the  principle  of  the 
restriction  still  remains  in  force.  On  the  other  hand,  it  must 
be  remembered  that  the  restriction  is  only  a  small  one,  and 
that  the  force  of  its  provisions  merely  prevents  the  conferring 
of  too  extensive  freedom  from  the  usual  rules  of  law  upon  the 
members  of  Parliament,  or  the  exercise  of  too  wide  a  power 
of  committal  for  contempt. 

The  privileges  actually  claimed  are  always  pretty  much 
the  same.  They  include  freedom  from  arrest  in  civil  matters 
during  the  session,  and  in  some  cases  for  some  time  before 
and  after,  varying  from  twenty  to  forty  days  as  the  maximum. 
Free  speech  is  also  claimed,  and  freedom  from  serving  on 
juries,  while  for  the  better  performance  of  its  duties  the 
Parliaments  claim  the  power  of  summoning  witnesses  and 
punishing  members  and  others  for  breach  of  the  privileges 
of  the  House  by  imprisonment  during  part  or  the  whole  of 
the  session. 

It  should  be  noted  that  of  the  individual  Colonies  no 
provision  is  contained  as  to  privileges  in  the  Constitutions  of 
the  Cape  or  Newfoundland,  but  in  the  case  of  the  Cape,  the 
omission  is  made  good  by  Act  No.  1  of  ]  854,  and  of  New- 
foundland by  c.  2,  s.  10,  of  the  Consolidated  Statutes. 
Similarly,  in  some  of  the  earlier  State  Constitutions  of 
Australia,  such  as  those  of  New  South  Wales  (x) ,  Queensland 


(x)  Hence  the  case  of  Barton  v.  Taylor,  L.  R.  11   App.  Cas.  197,  deciding 
that  the  Assembly  could    not  suspend  a  member  beyond  a  sitting.      The 
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and  Tasmania,  no  mention  is  made  of  the  matter  beyond 
empowering  legislation  for  standing  orders,  whereas  in  the 
case  of  Western  Australia  (y),  the  usual  clause  is  inserted. 
In  the  case  of  the  Commonwealth,  the  privileges  are  to  be 
defined  by  the  Parliament,  but  they  are  at  once  to  be  those 
of  the  Commons  in  England,  and  are  in  no  way  restricted  for 
the  future.  A  committee  is  now  considering  the  question  of 
privilege,  and  an  Act  has  been  passed  in  1908  to  protect 
parliamentary  publications.  In  New  Zealand  both  Houses 
have  the  same  privileges  as  the  House  of  Commons  on 
January  1st,  1865  (s).  In  Natal  the  Parliament  is  to  have 
the  power  to  claim  privileges  not  exceeding  the  privileges  of 
the  House  of  Commons  in  virtue  of  the  Constitution  Act  («), 
and  the  Transvaal  (6)  and  Orange  River  Colony  (c)  have 
power  to  define  their  privileges  so  as  not  to  exceed  those  of 
that  House. 


Constitution  Act,  1902  (like  the  Act  18  &  19  Viet.  c.  54),  does  not  mention 
privileges.  Cf.  p.  98,  note(w). 

(y)  See  53  &  54  Viet.  c.  26,  sched.,  8.  36.  So  in  Victoria.  See  sect.  35 
of  Constitution,  scheduled  to  Imperial  Act  18  &  19  Viet.  c.  55  ;  Act  No. 
1075,  s.  10;  Harrison  Moore,  Commonwealth  of  Australia,  p.  114;  in  South 
Australia,  Act  No.  2  of  1855-56,  8.  35.  For  the  powers  in  Queensland,  see 
Act  25  Viet.  No.  7,  and  Act  31  Viet.  No.  38. 

(z)  New  Zealand  Act,  1865,  No.  13,  s.  4  ;  1908,  No.  101,  s.  242. 

(a)  No.  14  of  1893,  s.  42,  exercised  by  Act  No.  27  of  1895. 

(b)  Letters  Patent,  Dec.  6th,  1906,  s.  33;  Power  and  Privileges  of  Parlia- 
ment Act,  1907.     Cf.  Cape  Act  No.  13  of  1883. 

(c)  Letters  Patent,  June  5th,  1907,  s.  35. 
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CHAPTER  VII. 

RELATIONS  BETWEEN  THE  HOUSES  OF  THE  LEGISLATURE. 

As  a  result  of  historical  circumstances  every  responsible 
government  colony  at  the  present  day  has  a  bicameral  legis- 
lature, and  it  is  only  in  the  provinces  of  Canada  that  the 
custom  of  unicameral  legislatures  has  been  adopted.  It  was 
originally  considered  that  a  colonial  Constitution  in  a  settled 
colony  could  only  be  based  on  the  model  of  that  in  force  in 
the  mother  country,  and  it  is  significant  of  the  prevalence  of 
the  idea  that,  as  late  as  1791,  the  Imperial  Act  for  the 
government  of  the  two  Canadas  contemplated  the  possibility 
of  the  Crown  attaching  titles  of  honour  to  the  tenure  of  seats 
in  the  Upper  House  (a).  These  titles  would  have  been 
hereditary,  and  would  have  been  accompanied  by  seats  in 
the  legislative  Councils,  so  that  there  might  have  arisen  a 
colonial  nobility  in  possession  of  a  permanent  share  in  legis- 
lation. Fortunately  this  anomaly  was  averted,  and  the 
Crown  never  exercised  the  reserved  power. 

The  influence  of  the  doctrine  of  the  necessity  of  having 
two  Houses  was  seen  in  the  advice  given  in  1850  by  the 
Committee  of  the  Privy  Council  which  advised  on  the 
creation  of  representative  government  in  the  Cape  of  Good 
Hope,  and  in  the  Act  of  1850  which  encouraged  the  Aus- 

(a)  31  Geo.  3,  c.  31,  s.  6  ;  cf.  Shortt  &  Doughty,  Documents  relating  to 
Const.  Hist.  Canada,  p.  665.  It  was  contemplated  to  give  the  members,  to 
begin  with,  provincial  baronetcies,  with  possibilities  of  higher  things.  No 
later  Act  contemplates  this.  It  was  discussed  in  Tasmania,  and  ridiculed,  in 
the  period  1850-54.  See  Acts,  $c.  of  the  Leyislative  Council,  1879,  pp.  t>3  m-q. 
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tralian  legislatures  to  set  up  bicameral  chambers  in  place  of  the 
composite  bodies,  partly  elective  and  partly  nominee,  which 
were  provided  for  in  the  Act  of  1842  (b).  When  the  Con- 
stitution of  Natal  was  under  consideration  in  the  years 
before  1893,  there  was  considerable  doubt  in  the  colony  on 
the  part  of  those  who  were  asking  for  responsible  govern- 
ment whether  it  was  wise  or  desirable  to  create  two  chambers 
in  the  legislature,  but  there  was  given  a  pretty  clear  intima- 
tion of  the  opinion  of  the  Secretary  of  State  that  it  would 
lead  to  grave  doubt  to  attempt  to  set  up  a  legislature  on 
other  than  the  traditional  basis.  The  precedent  of  Natal 
was  followed  in  the  case  of  the  Transvaal  and  the  Orange 
River  Colony  in  1906  and  1907,  while  naturally  Western 
Australia  followed  the  lead  of  all  the  Australian  Colonies 
in  1890.  Of  the  North  American  Colonies  the  older  ones 
possessed  from  their  beginnings  bicameral  legislatures,  but 
the  provinces  have  gradually  discarded  them.  Ontario  was 
given  a  single  chamber  by  the  Federation  Act  of  1867,  that 
of  Manitoba  disappeared  in  1876,  that  of  New  Brunswick  in 
1891,  and  that  of  Prince  Edward  Island  in  1893.  Quebec 
and  Nova  Scotia  still  retain  nominee  Councils  of  twenty-four 
and  twenty-one  members,  in  either  case  appointed  for  life 
by  the  Lieutenant-Governors,  but  this  is  little  more  than 
a  survival.  It  is  characteristic  that  in  the  new  provinces  of 
Canada  created  in  1905  by  the  Dominion  Parliament  there 
are  constituted  only  single  chambers. 

There  exists  one  broad  distinction  between  the  various 
forms  of  legislature,  between  those  in  which  the  Upper  House 
is  bicameral  and  in  which  it  is  nominated.  The  former  rule 
applies  to  Victoria,  Tasmania,  Western  Australia  and  South 
Australia,  to  the  Cape  of  Good  Hope  and  the  Commonwealth 
of  Australia;  the  latter  rule  applies  to  the  Dominion 

(l>)  5  &  6  Viet.  c.  70. 
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Senate  (£>),  the  legislative  Councils  of  New  South  Wales, 
Queensland,  New  Zealand,  Newfoundland,  Natal  and,  as 
has  been  already  mentioned,  the  two  Canadian  provinces, 
which  still  preserve  the  two-House  system.  In  the  case  of 
the  elective  Upper  Houses  the  general  rule,  to  which  the 
Commonwealth  offers  the  only  but  most  important  exception, 
is  that  the  franchise  for  the  Upper  House  is  higher  than  that 
for  the  Lower  House.  Further,  in  the  Cape  and  Victoria, 
there  is  a  property  qualification  for  members  of  the  legis- 
lative Council,  and  in  all  cases  save  that  of  the  Common- 
wealth of  Australia  the  legislative  councillor  is  required  to 
be  thirty  years  of  age  (c).  The  natural  result  of  these 
regulations  is  that  the  Upper  House  is  steadily  conservative 
in  tendency  as  compared  with  the  Lower  House.  On  the 
other  hand  the  result  in  the  case  of  the  Commonwealth  is 
precisely  the  reverse.  In  that  case  the  Senate  and  House  of 
Representatives  are  elected  under  the  Franchise  Act,  1902, 
on  precisely  the  same  qualifications  in  the  electorate  and  the 
members  alike,  with  the  result  that  the  Senate  is  markedly 
more  democratic  in  tone  than  the  House. 

As  these  legislative  Councils  are  elective,  though  not 
subject  to  dissolution,  there  would  seem  no  reason  why  they 
should  not  be  deemed  to  have  precisely  co-ordinate  powers  in 
legislative  matters.  This  is  not,  however,  the  case  as  regards 
money  Bills,  the  practice  of  the  Imperial  Parliament  having 
been  grafted  upon  the  Parliaments.  Thus  the  Constitution  Act 
of  Victoria  of  1855,  s.  56,  expressly  provides  that  money  Bills 
must  be  recommended  to  the  Lower  House  by  the  Governor, 
and  that  taxation  and  appropriation  Bills  must  originate  in 

(b)  The  Constitution  Act  of  1840  (3  &  4  Viet.  c.  35)  provided  for  a  nominee 
body  chosen  for  life  by  the  Crown  ;  under  authority  of  17  &  18  Viet.  c.  118, 
half  of  the  Council  was  made  elective  for  eight  years,  but  this  proved  un- 
satisfactory, and  in  the  Act  of  1867  the  old  principle  was  adopted. 

(c)  For  the  details,  which  are  from  time  to  time  altered  in  a  more  liberal 
sense,  see  Colonial  Office  List. 
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the  Legislative  Assembly,  while  such  Bills  may  be  rejected  but 
not  altered  by  the  Council.  This  plan  worked  badly,  and  a 
local  Act  of  1903  has  empowered  the  Council  to  suggest 
amendments  (rf),  which  process,  save  in  name,  cannot  be 
distinguished  from  amendment,  though  the  alteration  of 
nomenclature  may  be  said  to  save  the  principle  of  the 
supremacy  of  the  Commons,  however  meaningless  such 
supremacy  may  be  when  the  two  Houses  have  each  a 
mandate  from  the  people.  In  the  case  of  South  Australia 
the  Constitution  Act  No.  2  of  1855 — 1856  only  pro- 
vided that  neither  House  could  pass  money  Bills  or  votes 
for  any  purpose  not  recommended  to  the  House  of  Assembly 
by  the  Governor.  A  compact  of  1857  between  the  Houses 
agreed  that  the  Council  could  make  suggestions  for  money 
Bills,  and  could  reject,  amend  or  assent  to  Bills  sent  up  to 
them,  but  were  not  to  reject  the  ordinary  appropriation 
Bills  for  yearly  expenditure,  though  they  could  criticise 
them.  In  Western  Australia  the  Constitution  Act  of  1890 
only  provided  that  the  Governor's  recommendation  of  money 
votes  was  essential,  and  that  taxation  and  appropriation  Bills 
must  originate  in  the  Assembly.  By  an  amending  Act  of 
1 899,  it  is  provided  that  the  Council  may  freely  return  any 
money  Bill  sent  up  to  it,  requesting  alteration,  but  it  has 
been  ruled  that  the  Council  cannot  insist  on  a  request  rejected 
by  the  Lower  House  (<?).  The  rule  in  Tasmania  remains  as 
it  originally  was  in  Western  Australia,  and  the  Upper  House 
can  by  constitutional  usage  reject  but  not  alter  a  money  Bill. 
In  the  Cape,  on  the  other  hand,  though  the  usual  provisions 
exist  requiring  the  assent  of  the  Governor  to  any  appropria- 

(d)  On  the  distinction,  of.  Western  Australia  Parliamentary  Debatet,  1906, 
p.  1125,  and  see  Act  No.  1864,  s.  30. 

(e)  Western  Australia  Parliamentary  Debate*,  1906,  p.  3020;  for  Taranania, 
see  Act  17  &  18  Viet.  c.  17,  s.  33  ;  for  Cape,  Act  No.  2  of  1852,  ».  88  (con- 
firmed  by  Order  in  Council,  Aug.  9th,  1852) ;  for  Common  wealth,  Constitution 
ss.  53—55  ;  Harrison  Moore,  Commonwealth  of  Australia,  pp.  119  «*J. 
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tion  proposed  in  Parliament,  and  though  elaborate  provision 
is  made  to  secure  that  all  appropriation  and  taxation  Acts 
shall  be  initiated  in  the  Lower  House,  the  Council  is  freely 
permitted  to  amend  money  Bills.  It  should,  however,  be 
noticed  that  the  power  to  amend,  coupled  with  the  proviso 
that  any  increase  of  the  burdens  of  the  people  must  be 
recommended  by  the  Governor,  forbids  the  Councils  to  do 
other  than  diminish  the  burdens  of  the  country  ;  they  cannot 
suggest  increases.  In  the  case  of  the  Commonwealth  of 
Australia,  while  provision  is  duly  made  for  the  recommenda- 
tion of  the  Governor-General  and  for  the  initiation  of  money 
Bills  in  the  House  of  Representatives,  the  Senate  is  not 
allowed  to  recommend  but  only  to  suggest  amendments  in 
Bills.  This  power,  for  all  practical  purposes,  is  as  good  as 
the  power  to  amend,  and  indeed  it  has  just  been  discovered 
to  have  a  signal  advantage  over  the  power  to  amend  proper. 
For  Sir  John  Forrest,  on  the  return  to  the  House  of  Repre- 
sentatives of  the  Tariff  Bill  in  1908  in  many  points  with 
suggested  increases  of  the  tariff  proposed  by  the  House  of 
Representatives,  raised  the  question  whether  in  this  way  the 
Senate  was  not  really  making  of  no  account  the  prohibition 
of  any  money  votes  being  made  without  the  approval  of  the 
Governor-General ;  but  the  Speaker,  to  whom  the  appeal  was 
addressed,  as  the  custodian  of  the  privileges  of  the  House, 
ruled  that  the  Senate  had  not  amended  but  had  merely 
suggested  increases,  and  that  their  action  did  not  therefore 
contravene  the  established  principle.  Further,  the  Senate 
can  insist  on  suggesting  amendments  as  often  as  they  like. 
The  result,  therefore,  is  that  the  Senate  of  the  Australian  Com- 
monwealth exercises  almost  equal  powers  with  the  House  of 
Representatives  as  far  as  money  Bills  are  concerned,  though 
such  Bills  still  cannot  originate  in  that  chamber  (/).  More- 

(/)  Commonwealth  Parliamentary  Debates,  1907-8,  pp.   10484   (cf.    1902, 
14889,  .14892,   14918,    15676;    ParL  Papers,   1905,  i.   385)   and   11424   seq. 
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over,  tacking  is  prohibited,  and  appropriation  Bills  are 
defined  so  as  to  exclude  new  Bills  imposing  fines  for  services 
and  licenses. 

As  in  the  case  of  money  Bills,  still,  of  course,  more 
decidedly  in  all  other  matters,  the  Upper  Chamber  has 
asserted  its  claim  to  equal  consideration  with  the  Lower.  In 
a  sense,  indeed,  the  Upper  House  is  inferior ;  partly  tradition 
and  still  more  the  lack  of  financial  initiation  have  produced 
the  result  that  the  government  of  the  day  is  controlled  by 
the  wishes  of  the  Lower  House,  not  of  the  Upper.  But  the 
Upper  House  exercises  a  quasi-independent  function  of 
criticism  and  objection.  It  was  estimated  by  the  committee 
which  drafted  the  Constitution  for  Tasmania  that  the  action 
of  the  Lower  House  would  always  be  conceived  in  the 
interests  of  the  people,  but  that  there  would  be  the  danger  of 
hasty  and  too  democratic  legislation,  which  the  wisdom  of 
the  Upper  House  with  its  decided  property  franchise  would 
check  (y). 

It  is,  perhaps,  in  Victoria  that  the  conflicts  between  the 
Council  and  the  Assembly  have  been  most  prolonged  and 
carried  out  with  most  bitterness  on  either  side.  Under  the 
tenure  of  office  of  Sir  Charles  Darling  the  first  struggle  came 
to  a  head  (h).  The  Assembly  decided  to  try  to  introduce  a 
new  Customs  tariff,  and  to  overcome  the  known  resistance  of  a 
majority  of  the  Council  to  the  policy  of  protection  embodied 
in  the  tariff,  tacked  it  on  to  the  Appropriation  Act.  The 
Council  being  unable  to  amend,  decided  to  lay  the  Bill  aside, 
and  the  Assembly  thereupon  induced  the  Governor  to  permit 
the  levy  of  duties  merely  on  the  strength  of  a  resolution  of 

(cf.  11678),  contain  the  formal  assertion  of  the  position  of  the  House  of 
Representatives.  Contrast  Victoria  Act  No.  1864,  8.  30. 

(g)  See  Acts,  $c.  of  the  Leyiolatire  Council,  1879,  pp.  63  »eq.  The  Common- 
wealth Senate  has,  by  law,  equal  powers  with  the  Lower  House. 

(h]  See  Part.  Papers  [C.  2173],  pp.  103-113;  HOUM  of  Common,  Paper*, 
1866,  L.  695  »eq. 
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the  Assembly,  to  borrow  money  without  a  law,  and  to  pay 
official  salaries  without  an  Appropriation  Act.  For  these 
extraordinary  breaches  of  his  duty  the  Governor  was  severely 
rebuked  by  Mr.  Cardwell,  then  Secretary  of  State,  in  despatches 
of  the  27th  November,  1865,  and  the  26th  February,  1866, 
in  which  it  was  pointed  out  that  it  was  no  part  of  the  duty  of  a 
G-overnor  to  act  as  a  partizan  of  one  branch  of  the  legislature. 
Finally  the  Governor  was  recalled,  but  the  two  Houses 
reconciled  their  differences  by  a  policy  of  mutual  concession. 
But  the  truce  was  of  brief  duration,  and  again  the  cause 
of  offending  was  a  matter  of  finance.  The  Assembly,  who 
had  found  so  keen  a  partizan  in  Sir  George  Darling,  was 
anxious  to  provide  him  with  some  recompense  for  the  loss 
of  official  position  caused  by  the  recall,  and  voted  a  sum 
of  20,000/.  as  a  gratuity  to  Lady  Darling.  To  secure  its 
passage  through  the  Council  the  item  was  tacked  on  to  an 
Appropriation  Bill,  and  the  Bill  was  thrown  out  by  the 
Council.  The  matter  threatened  a  complete  deadlock,  when 
the  intimation  by  Sir  George  Darling  that  he  would  prefer 
the  grant  to  be  dropped  settled  the  difficulty,  during  which 
the  new  Governor,  Sir  J.  Manners  Sutton,  had  done  all  in 
his  power  to  promote  a  settlement,  while  strictly  refraining 
from  any  action  which  was  of  an  illegal  character.  In  1877, 
however,  the  dispute  burst  forth  in  much  greater  activity  («). 
The  immediate  cause  was  the  opposition  of  the  Council  to  the 
practice  of  paying  members,  and  their  refusal  to  pass  an  Appro- 
priation Bill  including  an  item  of  this  kind.  But  the  matter 
was  fought  more  as  a  matter  of  principle,  and  in  order  definitely 
to  decide  in  whose  hands  lay  the  constitutional  power  of  the 
purse.  The  Council  did  not,  indeed,  ever  assert  any  claim  to 
amend  Appropriation  Acts,  but  they  held  that  they  were 
entitled  to  discuss  and  amend  important  questions  of  prin- 

(i)  Parl.  Papers  [C.  1985],  [C.  2173]. 
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ciple  in  regard  to  public  policy,  instead  of  being  compelled  to 
accept  new  ideas  in  the  form  of  illegitimate  addenda  to  Ap- 
propriation Bills.  The  complaint  was,  in  truth,  not  unjusti- 
fied, and  was  in  concurrence  with  the  actual  practice  in  the 
United  Kingdom,  where  any  new  legislative  principle  is 
normally  introduced  in  Bill  form  and  not  merely  tacked  on 
to  an  Appropriation  Act,  as  in  the  recent  cases  of  the  Licensing 
and  Old  Age  Pension  Bills  of  1908,  both  of  which  measures 
might,  under  the  Victorian  system  as  claimed  in  1877,  have 
been  dealt  with  as  parts  of  an  Appropriation  Act  (k).  The 
Ministry,  secure  in  their  control  over  the  country,  asked 
the  Governor  to  issue  warrants  for  payments  without  the 
approval  of  Parliament.  He  did  so,  but  only  on  assurances 
that  the  practice  was  legal,  and  even  then  he  referred  the 
matter  for  the  decision  of  the  home  law  officers.  The 
government  made  an  indignant  protest  against  the  principle 
of  the  Governor  hesitating  to  accept  their  advice  as  final  on 
such  matters  of  local  interest  and  local  law.  But  the  Secre- 
tary of  State  entirely  declined  to  accept  this  view,  and  in  a 
despatch  of  the  5th  July,  1878  (/),  laid  down  the  rule  that, 
in  a  matter  where  the  law  was  doubtful,  the  Governor  must 
ask  the  advice  of  the  law  officers  of  the  colony,  as  such,  not 
as  Ministers  (//*),  and  if  a  certificate  of  legality  could  not  be 
given,  must  consider  whether  the  emergency  was  such  that 
he  could  take  the  responsibility  of  accepting  ministerial 
advice,  or  whether  he  must  decline  to  act,  even  at  the  risk  of 
their  tendering  their  resignations.  The  law  officers  in 
England  advised  that  certain  payments,  those  incurred  in 
the  collection,  management,  and  receipt  of  the  revenue,  were 
legal  under  sect.  45  of  the  Constitution  Act  of  1855  without 
the  consent  of  Parliament,  but  that  moneys  merely  voted  in 

(k)  Cf.  Alison,  Law  of  the  Constitution,  I.  267,  268. 

(I)  Parl.  Papers  [C.  2173],  p.  81. 

(»»)  Ibid.  [C.  1982],  p.  41  ;  and  Colonial  Regulations,  No.  182  (ed.  1908). 
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Committee  of  Supply  could  not  be  used,  unless  they  had  been 
specifically  appropriated  by  an  Act  of  the  Parliament  (n). 
In  another  point,  a  serious  difference  of  opinion  developed 
itself  between  the  Governor  and  the  Secretary  of  State.  Sir 
George  Bowen  consented  to  the  dismissal  of  a  considerable 
number  of  public  servants  in  order  to  make  the  funds  avail- 
able last  longer,  and  to  the  action  of  his  government  in 
reinstating  only  a  certain  number  of  them  when  funds 
were  voted.  He  did  so  because  he  was  satisfied  that  a 
refusal  to  act  would  only  lead  to  a  resignation  by  his 
Ministers  and  that  no  other  Ministry  could  be  hoped  for. 
Not  in  any  case  did  he  consent  to  dismissals  which  were 
illegal,  but  merely  allowed  the  government  to  exercise  the 
undoubted  power  of  the  Crown  to  terminate  the  employ- 
ment of  its  officers.  Nevertheless,  the  Secretary  of  State 
in  a  despatch  of  the  '25th  August,  1878  (o),  distinctly  dis- 
approved of  his  action,  and  expressed  the  opinion  that  he 
should  have  refused  to  violate  the  principle  that  the 
Civil  Service  should  on  no  account  be  allowed  to  become 
a  pawn  in  the  political  game.  If  the  Governor  had  refused 
to  concur  in  the  dismissal  very  possibly  the  government 
would  have  dropped  the  project ;  while,  even  had  they 
resigned  in  consequence  of  his  action,  and  had  been  upheld 
by  the  country,  the  Governor  would  have  been  justified  in 
declining  to  accept  any  less  proof  of  the  country's  approval  of 
so  drastic  steps.  The  Governor  answered  the  strictures  of  the 
Secretary  of  State  by  laying  great  stress  on  the  commanding 
position  of  his  Ministers,  but  the  Secretary  of  State  was 
unable  to  alter  the  opinion  already  expressed,  though  his 
general  judgment  of  his  action  was  favourable  to  the 
Governor  (p).  The  deadlock  remained,  and  the  Government 

(n)  Parl.  Papers  [C.  2173],  p.  97  ;  cf.  pp.  124  seq. 

(o)  Ibid.  p.  99. 

(f)  Ibid.  [C.  2217],  pp.  42—48,  75,  76. 
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proposed  that  all  money  Bills,  if  not  accepted  by  the  Council 
within  a  month  after  reaching  the  Upper  House,  should  be 
deemed  to  have  been  passed,  and  should  be  presented  to  the 
Governor  for  the   Eoyal  Assent ;  while   all   other  Bills,  if 
passed  at  two  consecutive  Sessions  by  the  Assembly,  should 
become  law,  unless,  at  the  request  of  the  Council,  the  Bills 
were  referred  to  a  plebiscite.     These  proposals  were,  of  course, 
rejected  by  the  Council,  and  Mr.  Berry,  the  Premier,  pro- 
ceeded to  England  to  invite  the  interposition  of  the  Imperial 
Government  to  alter  the  Constitution  Act,  so  as  to  permit  of 
alteration  of  the  colonial  Constitution  by  Bills  passed  at  two 
consecutive  Sessions  of  the  Parliament  by  the  Assembly  with 
a  general  election   intervening,  despite   the  refusal  of  the 
Council  to  concur  (q).     The  Secretary  of  State,  in  a  despatch 
of  the  3rd  May,  1879  (/•),  declined  to  accede  to  this  proposal, 
and  intimated  clearly  that  in  his  opinion  both  Houses  had 
failed  to  observe  their  constitutional  rights.     He  insisted  on 
the  difficulties  of  defining  by  law  the  exact  character  of  the 
position,  and  suggested  that  it  was  essential  that  both  Houses 
should  follow  the  spirit  of  the  English  practice,  under  which 
the  Upper  House  would  not  interfere  in  financial  matters 
proper,  but  the  Lower  House  would  not  tack  on  to  Bills  of 
Supply  sections  really  foreign  in  character  and  introducing 
new  principles.     The  result  of  the  mission  was  thus,  on  the 
whole,   fruitless,   and   accordingly   the   difficulty   was    only 
removed  by  a  change  of  Ministry.     The  question  at  issue  was 
thus  solved  rather  in  favour  of  the  Council,  and  in  1903  the 
formal  right  of  suggesting  alterations  in  money  Bills  was 
accorded   to   the   Council,   and   provision   was   made   for  a 
dissolution   of    the    Council   in   case   of  a  deadlock.      The 
Governor   bad  suggested  that  the   House  should   be   made 
nominee,  but  the  suggestion  was  not  accepted  as  satisfactory 

(q)  Ibid.  pp.  1  —  19,  35,  Ac. 
(r)  Ibid.  [C.  2339J,  p.  20. 
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by  the  Secretary  of  State,  and  feeling  in  the  Council  was 
naturally  dead  against  any  such  proposal. 

The  case  of  the  South  Australian  Parliament  has,  in  some 
respects,  been  no  less  interesting  (6-).  As  early  as  1864  the 
Council  complained  of  the  action  of  the  Assembly  in  trying 
to  ignore  the  Council  in  money  matters,  and  the  Governor 
then  endorsed  the  action  of  the  Council,  and  expressed  the 
intention  of  requiring  as  authority  for  the  sanction  of  the 
issue  of  funds  the  consent  of  the  Parliament  conveyed  in  the 
form  of  Bills  duly  assented  to,  instead  of  mere  resolutions  of  the 
Assembly.  In  1877  the  question  came  to  a  head  in  a  matter 
of  the  construction  of  new  Parliament  buildings  without  the 
approval  of  the  Council.  The  government  declined  to  give 
way  to  the  Council,  which  then  proceeded  to  the  extraordinary 
step  of  declining  to  permit  the  Minister  in  charge  of  the 
government  business  in  the  Council  to  proceed  with  business, 
superseding  him  by  a  private  member.  This  step  the 
Governor  strongly  disapproved,  but  he  induced  the  govern- 
ment to  stop  the  progress  of  the  buildings  pending  further 
discussion.  The  Opposition  then  carried  a  motion  of  censure 
on  the  government,  there  being  an  equality  of  votes,  but  the 
Speaker,  on  principle,  voting  against  the  government,  and 
Ministers  resigned.  Their  successors  with  some  difficulty 
secured  the  passage  through  the  Council  of  a  Bill  for  the 
execution  of  the  necessary  works,  and  the  crisis  terminated 
for  the  time.  But  the  situation  was  deemed  unsatisfactory, 
and  in  1881,  by  Act  No.  236,  a  means  of  deciding  in  the 
case  of  deadlocks  was  devised.  As  it  now  stands,  under  Act 
No.  779  of  1901,  when  a  Bill  has  twice  been  passed  by  the 
Assembly  and  twice  rejected,  or  amended  in  a  way  which  the 
Assembly  will  not  accept,  by  the  Council,  the  Governor  may 
either  dissolve  both  Houses  or  may  call  up  by  election  one,  or 

(s\  Of.  Harrison  Moore,  Commonwealth  of  Australia,  pp.  120  seq. 
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not  more  than  two  members  of  the  legislative  Council  in  each 
of  the  electoral  districts.  The  power  is  only  permissive,  and 
not  mandatory,  and  it  is  neither  very  easily  to  be  exercised 
nor  very  likely  to  be  conclusive,  as  it  involves  a  general 
election  between  the  two  readings  of  the  Bill  in  the 
Assembly,  and  at  the  end  merely  gives  the  people  a  chance 
of  influencing  the  electorate  for  the  Council.  The  peculiarly 
effective  nature  of  the  opposition  which  the  Council  can  offer 
has  just  been  seen  in  regard  to  the  question  of  the  broadening 
of  the  somewhat  high  franchise  for  the  Upper  Chamber, 
which  at  present  makes  the  number  of  voters  for  the 
Assembly  about  four  times  as  large  as  that  for  the  Council. 
The  fight  came  to  a  head  in  1906,  when  the  Premier, 
Mr.  Price,  applied  to  the  Governor  for  a  dissolution  prepara- 
tory to  an  attack  on  the  Council  by  forcing,  after  the  general 
election,  the  Constitution  Amendment  Bill  through  the 
Assembly,  and  on  the  rejection  of  the  Bill  by  the  Council 
procuring  from  the  Governor  a  penal  dissolution  of  the 
Council.  The  Governor,  feeling  that  it  was  his  duty,  if 
possible,  to  avoid  the  loss  of  time  and  waste  of  public  money 
arising  out  of  a  new  general  election,  when  the  Parliament 
was  still  young,  declined  the  request  of  the  Premier  (/),  and 
asked  the  Leader  of  the  Opposition  to  form,  if  possible,  a 
government,  but  on  his  failing  to  do  so  he  recalled  Mr.  Price 
and  gave  him  the  dissolution  for  which  he  had  asked. 
Luckily  the  result  of  the  election  was  decidedly  in  favour  of 
the  Premier,  and  further  proceedings  were,  for  the  time, 
averted  by  a  compromise  under  which  the  franchise,  if  not 
spread  so  wide  as  desired  by  the  government,  was  considerably 
expanded,  both  parties  thus  retiring  with  honour  from  the 
conflict,  in  which  much  public  time  had  been  expended  (u). 

(t)  South  Australia  Howie  of  A»»embly  Debatti,  1906,  Sees.  2,  pp.  524  «•?. 
(u)  The  Act  of  1 90 1  has  been  amended  in  1 908  no  as  to  render  the  referendum 
more  effective  by  increasing  to  nine  the  number  of  additional  members.     In 
K.  I 


114      RESPONSIBLE  GOVERNMENT  IN  THE  DOMINIONS. 

In  Tasmania  the  Council  has  asserted  and  maintained  a 
wide  control,  and  even  a  right  of  amendment  over  money 
Bills.  In  1879  it  insisted  on  the  Supply  voted  being 
restricted  to  six  months,  so  as  to  compel  Ministers  to  bring 
forward  the  proposals  which  were  urgently  required  for  the 
balancing  of  revenue  and  expenditure.  The  Assembly  asked 
only  that  Supply  should  be  granted  for  nine  mouths,  but 
eventually  compromised  on  eight,  and  Ministers  promised  to 
bring  in  their  further  legislative  proposals  for  rectifying  the 
financial  position  of  the  government  without  delay.  The 
position  thus  claimed  by  the  Council  has  never  been  lost, 
and  the  Council  remains  a  controlling  factor  in  all  political 
legislation.  It  is  not  prepared  to  assent  to  any  substantial 
modification  of  its  electoral  franchise,  nor  will  it  assist  actively 
the  movement  for  the  closer  settlement  of  the  country,  and 
its  general  influence  is  seen  in  the  steady  process  of  alteration 
which  is  applied  to  all  the  legislation  sent  up  by  the  Assembly, 
while  in  1907  alone  two  Bills  were  rejected. 

In  Western  Australia  the  first  Council  was  nominated,  but 
provision  was  made  for  the  election  of  the  Council  so  soon 
as  the  white  population  amounted  to  sixty  thousand,  or  six 
years  had  elapsed  since  the  first  summoning  of  a  nominated 
Council.  This  elective  body  received,  on  its  creation  in  1894, 
full  powers  of  amendment  in  the  form  of  requests  for 
amendments  in  money  Bills.  In  other  respects  the  Council 
has  equal  legislative  power,  and  in  1907  there  resulted  a 
rather  violent  dispute  between  the  two  Houses  on  the  question 
of  the  imposition  of  a  land  and  income  tax.  The  government 
asked  the  Governor  to  grant  them  a  dissolution,  and  on  his 
declining  to  consent  to  this,  offered  to  resign.  Sir  Frederick 
Bedford,  however,  demurred  to  this  proposal  also,  and  instead 
prorogued  Parliament  for  a  time  in  order  that  a  modus  vivendi 

the  case  of  the  second  passing  of  the  Bill  absolute  majorities  are  required  on 
the  second  and  third  readings  in  the  House. 
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should  be  arranged,  with  the  most  satisfactory  result  that 
ultimately  the  measure  went  through  in  a  somewhat  altered 
shape,  though  its  unpopularity  cost  the  government  some 
support  at  the  election  of  1908. 

In  all  these  cases  the  Upper  Chamber  is  the  Conservative 
Party— that  is,  so  far  as  any  Australian  party  can  be  regarded 
as  conservative.  But  in  the  case  of  the  Commonwealth,  the 
Senate  is  ultra-democratic,  and  parties  in  it  are  divided  rather 
on  the  basis  of  labour  and  anti-labour,  the  two  sides  being 
almost  or  quite  equally  balanced  if  there  are  reckoned  as 
assisting  the  Labour  Party  the  supporters  of  the  government. 
As  a  result  its  share  in  legislation  has  been  stoutly  democratic, 
and  it  has  asserted  its  full  right  to  amend  and  reject  measures 
proposed  to  it  by  the  Lower  House,  including,  as  has  been 
seen,  even  the  tariff,  and  to  initiate  legislation. 

Except  in   special   circumstances   in  Victoria  and   South 
Australia,  the  Council  cannot  be  dissolved,  and  changes  in 
its  political  complexion  can  only  come  in  gradually  as  the 
Chamber  is  renewed  every  two  or  three  years  by  the  retire- 
ment in  rotation  of  some  of  the  councillors.     In  this  respect 
these  Chambers  differ  from  the  legislative  Council  of  the 
Cape  of  (rood  Hope,  which  can  be  dissolved  by  the  Governor 
when  he  dissolves  the  Assembly,  though  he  is  also  entitled  to 
dissolve  the  latter  by  itself.    The  Cape  Council  has  constantly 
maintained  its  position  as  an  essential  power  in  the  State, 
and  has  recently  appeared  as  in  effect  determining  the  fate  of 
a  Ministry.     In  the  beginning  of  1908  there  terminated  a 
long  struggle  between  Dr.  Jameson's  government  and  the 
Opposition  by  the  resignation  of  the  Premier,  on  the  discovery 
that  the  elections  for  the  Council  had  gone  decidedly  against 
him.     The  dissolution  which  took  place  was  indeed  forced  on 
him  by  the  Council.     Parties  in  it  were  precisely  equally 
balanced,  and  the  turn  over  of  one   member  deprived  the 
government  of  its  majority  in  committee,  as  opposed  to  in 

i2 
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the  ordinary  business  of  the  House.  The  result  was  that  in 
Committee  of  Supply  the  government  found  that  no  progress 
could  be  made  with  their  financial  proposals,  and  though, 
whenever  the  House  was  not  in  committee,  they  still  had  a 
majority,  they  could  not  induce  the  Opposition  to  forego  the 
advantage  they  had  in  committee  except  on  an  undertaking 
to  dissolve  after  the  granting  of  Supply,  the  Opposition  very 
properly  offering  to  secure  the  grant  of  Supply  if  a  dissolution 
were  agreed  upon.  This  undertaking  was  eventually  given ; 
Supply  was  granted ;  and  the  general  election  returned  a 
decisive  majority  for  the  government  formed  by  Mr. 
Merriman  (r). 

One  device  to  secure  greater  co-operation  between  the  two 
Chambers  is  in  force  in  the  Cape,  that  of  permitting  Ministers 
to  speak  in  either  House,  though  they  may  only  vote  in  that 
House  of  which  they  are  members.  The  same  rule  is  in  use  in 
the  case  of  Natal,  and  the  two  new  Colonies  of  the  Transvaal 
and  Orange  River,  in  which,  at  present  at  least,  the  Upper 
Chamber  is  nominated,  and  to  a  limited  extent  in  Victoria. 

In  the  case  of  the  Commonwealth  there  is  made  provision 
for  the  prevention  of  a  deadlock.  If  the  House  of  Represen- 
tatives twice  at  an  interval  of  three  months,  whether  in  the 
same  or  a  second  session,  passes  a  Bill  and  the  Senate  will 
not  accept  or  amends  it  unsuitably,  the  Governor- General 
may  dissolve  both  Houses,  and  if  on  the  House  of  Represen- 
tatives again  passing  the  Bill  the  Senate  still  reject  it,  the 
Governor- General  may  convene  a  joint  sitting  of  the  Houses 
at  which  the  voting  is  as  one  House,  and  an  absolute  majority 
of  the  votes  is  required  to  carry  the  Bill  (#). 

In  the  case  of  the  legislatures  which  have  nominee  Upper 
Chambers,  the  rule  is  now  fully  established  that  such 

(v)  Of.  House  of  Assembly  Debates,  1907,  pp.  582,  589,  590,  597  ;  Legislative 
Council  Debates,  1907,  passim. 

(x)  Cf.  Harrison  Moore,  Commonwealth  of  Australia,  pp.  124 — 127.  In  the 
case  of  a  constitutional  deadlock  the  procedure  is  simple.  See  sect.  128  of 
Constitution,  where  the  electors  decide,  provided  a  majority  of  States  agree. 


RELATIONS  BETWEEN  THE  HOUSES  OF  LEGISLATURE.       117 

Chambers  cannot  claim  anything  like  equal  rights  in  financial 
matters  with  the  Lower  Chambers.  In  the  Dominion  of 
Canada  a  money  Bill  must  be  recommended  by  a  message 
from  the  Governor-General,  and  originate  in  the  Lower 
House  (y).  The  same  rule  is  laid  down  in  the  Constitution 
Act  of  New  South  Wales  (2),  and  is  implied  in  the  rule  in 
the  New  Zealand  Constitution  that  money  Bills  must  be 
recommended  to  the  House  of  Eepresentatives  by  the 
Governor.  The  Queensland  Constitution  Act  (a)  follows 
in  this,  as  in  many  other  details,  the  New  South  Wales  Act, 
while  the  Natal  Constitution  Act  (b)  goes  a  little  further, 
and  adds  that  such  Bills  may  be  rejected,  but  may  not  be 
altered  by  the  Council.  The  same  rule  is  in  force  in 
Newfoundland  by  constitutional  practice,  the  law  only 
requiring  the  Governor's  recommendation  (<;).  The  position 
has  not  altogether  passed  without  question,  but  in  1862, 
and  again  in  1872,  the  law  officers  of  the  Crown  advised  that 
the  claim  of  the  Council  in  New  Zealand  to  be  on  an  equality 
with  the  Lower  House  as  regards  money  Bills  was  not  well 
founded  (//),  and  in  1886  a  dispute  between  the  two  Houses 
in  Queensland  was  formally  referred  to  the  Judicial  Com- 
mittee of  the  Privy  Council  for  decision  (e).  The  advice  of 
the  Privy  Council  was  to  the  effect  that  the  Queensland 
Council  had  not  equal  powers  with  the  Assembly  as  regards 
such  Bills,  a  decision  which  is  obviously  correct,  and  in  which 
the  Council  has  acquiesced. 

On  the  other  hand,  while  the  doctrine  is  fully  established 
that  the  Lower  House  is  supreme  in  matters  of  money,  the 

(y)  30  Viet.  c.  3,  88.  53,  54. 

(z)  17  Viet.  c.  xli.  s.  1  (schedule  to  18  &  19  Viet.  o.  64). 

(a)  31  Viet.  c.  38,  8.  2. 

(b)  No.  14  of  1893,  ss.  48,  49. 

(c)  5  &  6  Viet.  c.  120,  s.  3. 

(rf)  Cotutitittion  and  Government  of  New  Zealand,  1896,  pp.  194—205. 
(»)  Parl.  Papers  [C.  4794],  H.  L.  214,  1894. 
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power  of  the  Upper  House  to  reject  is  still  fully  maintained, 
and  there  is  no  understanding  similar  to  that  of  1860  in  the 
United  Kingdom,  when  the  House  of  Commons  asserted  its 
right  to  control  absolutely  the  grant  of  Supply  by  framing 
its  Bills  in  such  a  way  that  the  Lords  could  not,  consistently 
with  the  possibility  of  carrying  on  government  at  all,  refuse 
their  concurrence.  There  is  indeed,  in  this  respect,  a  real 
and  not  inconsiderable  difference  between  the  Colonies  and 
the  United  Kingdom,  though,  of  course,  in  the  Colonies 
with  nominee  Councils,  there  is  just  as  little  chance  as  in  the 
United  Kingdom  of  throwing  out  an  appropriation  Bill 
dealing  with  general  supply.  On  the  other  hand,  Bills 
dealing  with  particular  items  are  liable  to  rejection  just  as 
much  as  any  ordinary  piece  of  legislation.  Perhaps  more 
exactly  it  might  be  said  that  in  the  Colonies  the  government 
must  prevent  interference  by  putting  into  one  Bill  all  its 
financial  proposals,  while  the  fact  that  the  government  could 
do  so  is  sufficient  in  the  United  Kingdom  (/). 

As  in  financial  matters,  the  nominee  Chambers  cannot 
hope  to  maintain  full  equality  in  general  legislative  power 
with  the  Lower  Houses.  This  has  from  the  first  been  the 
case  in  Canada,  where  the  Dominion  Senate  has  altogether 
failed  to  obtain  the  consideration  which  would  seem  to  be 
natural  to  its  position  as  representing  the  interests  of  the 
provinces  as  against  the  federation.  Various  causes  have 
contributed  to  this  result.  In  the  first  place,  though  the 
selection  of  Senators  was  originally  intended  to  be  exercised 
by  the  Governor-General,  acting  as  an  imperial  officer,  the 
actual  nomination  soon,  and  probably  inevitably,  fell  into 
the  hands  of  the  government  of  the  day.  Secondly,  the 
nominations  were  made  for  life,  and  these  two  facts  rendered 

(f)  Cf.  Arisen,  Law  of  the  Constitution,  i.  268  ;  Queen  Victoria's  Letters, 
iii.  401  seq. ;  Morley,  Life  of  Gladstone,  ii.  24 — 41.  The  Commonwealth 
Constitution,  s.  55,  forbids  tacking ;  6  C.  L.  R.  41. 
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the  Senate  a  sort  of  resting  place  for  politicians  who  were 
tired  of,  or  unwilling  to  face,  the  electoral  struggles.  Chosen 
by  Dominion  Ministers,  they  were  naturally  chosen  for  their 
share  in  Dominion  politics,  and  the  provinces  had  no  voice 
whatever  in  their  selection.  In  consequence  it  is  said  that 
not  only  has  the  Senate  shown  no  desire  to  preserve  State 
interests  against  the  central  government,  but  that  it  has  even 
been  somewhat  hostile  to  the  provinces,  and  this  view  seems 
confirmed  by  the  fact  that  the  provinces  have  on  more  than 
one  occasion  expressed  dissatisfaction  with  the  existing  mode 
of  selecting  the  Senate.  Prior  to  1896,  the  Senate  was  com- 
paratively seldom  in  opposition  to  the  government,  except 
during  the  Ministry  of  Mr.  Mackenzie,  when  the  Senate  and 
the  Ministry  were  totally  opposed  to  each  other  in  connection 
witli  the  case  of  the  proposed  dismissal  of  the  Lieutenant- 
Governor  of  Quebec,  Mr.  Letellier,  who  was  condemned  by 
the  Senate  but  supported  by  the  Commons.  After  the 
defeat  of  the  Liberals  at  the  elections  in  1878,  and  the  com- 
mencement of  the  long  Conservative  control  of  Parliament, 
the  Upper  House,  most  of  whom  were  nominees  of  the  Prime 
Minister,  were  generally  in  accord  with  the  Lower  House. 
This  changed  completely  in  1896,  when  the  Conservatives 
fell,  and  in  1897  and  in  1898  the  Senate  actually  threw  out 
Bills,  passed  by  substantial  majorities  in  the  Lower  House, 
to  extend  to  Montreal  the  inter-colonial  railway,  and  to  build 
a  railway  into  Klondike.  The  former  measure  was  rejected 
on  the  ground  that  it  would  unduly  favour  the  Grand  Trunk 
at  the  expense  of  the  Pacific  Railway,  the  latter  because  the 
land  grant  system  in  this  case  was  deemed  undesirable  and 
too  extravagant.  A  good  deal  of  irritation  was  evidently 
felt  by  the  Commons,  and  projects  of  reform  were  mooted, 
especially  during  the  election  campaign  of  1903,  but  the 
matter  passed  over,  and  in  later  years  the  Senate  has  come 
more  and  more  into  the  position  of  registering  the  decrees  of 
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the  Lower  House.  In  both  1906  and  1908  debates  (g)  took 
place  as  to  the  feasibility  of  altering  the  House  so  as  to  make 
it  elective,  and  the  general  current  of  opinion  was  shown  in 
favour  of  some  change. 

It  should  be  noted  that  in  theory  the  position  of  the 
Senate  is  a  strong  one,  as  it  cannot  be  swamped,  only  an 
addition  of  six  members  being  possible,  and  such  an  addition 
requiring  the  approval  of  the  Crown.  It  has  been  laid  down 
that  the  power  is  one  meant  for  use  only  in  a  grave  emergency 
when  the  two  Houses  are  completely  at  variance,  and  when 
the  addition  of  the  number  of  members  permissible  would  be 
sufficient  to  terminate  a  deadlock. 

The  history  of  the  New  South  "Wales  legislature  (h)  is  in 
some  respects  of  special  interest.  As  originally  constituted, 
the  legislative  Council  consisted  of  members  nominated  for 
five  years  from  1856,  but  at  the  end  of  that  period  it  was 
arranged  that  the  Council  should  be  composed  of  not  less 
than  twenty-one  members,  nominated  for  life  by  the  Governor 
with  the  advice  of  his  executive  Council.  On  the  4th  February 
of  that  year  the  Secretary  of  State  addressed  a  despatch  to  the 
Governor,  advising  him  that  it  would  be  desirable  to  avoid 
the  error  of  making  the  legislative  Council  a  mere  party 
assembly,  and  suggesting  that  it  might  be  desirable  that  the 
existing  members  should  be  continued  in  their  seats.  Sir 
John  Young  replied  in  two  despatches,  in  which  he  reported 
the  formation  of  a  very  representative  Council,  not  by  any 
means  a  mere  party  body,  the  number  of  twenty-three 
including  twelve  persons  who  had  sat  in  the  former  Council. 
He  added  that  parties  in  the  colony  were  agreed  to  restrict 
the  number  of  councillors  to  twenty-seven  as  a  rule.  But  he 
also  reported  that  the  last  days  of  the  Parliament  had  been 


(ff)  Canada  Home  of  Commons  Debates,  1906,  pp.  2276  seq.  ;  1908. 
(A)  Part.  Papers,  H.  C.  198,  1893-94,  pp.  69—99. 
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spent  in  a  dispute  between  the  Council  and  the  Assembly. 
The  government  were  anxious  to  settle  the  land  question, 
but  the  Council  unexpectedly  declined  to  compromise,  and 
rejected  the  government's  proposals  ;  while  the  Assembly,  by 
large  majorities,  rejected  the  proposals  of  the  Council.  His 
Ministers  accordingly  asked  him  to  create  some  twenty-one 
new  members  to  swamp  the  Opposition  in  the  Upper  House, 
and  as  they  were  supreme  in  the  Assembly  and  had  the  con- 
fidence of  the  country  the  Governor  consented  to  do  so,  on 
the  clear  understanding  that  the  gentlemen  to  be  nominated 
were  to  hold  their  positions  for  a  single  night  only,  and  would 
have  no  claim  for  permanent  nominations  on  the  reconstruc- 
tion of  the  Council.  The  device  failed,  for  the  Opposition, 
getting  to  know  of  the  wholesale  creation  of  councillors, 
stayed  away  in  a  body,  and  the  President  hastily  resigned, 
selling  all  his  property  in  the  colony,  so  that  no  House  could 
be  formed,  and  the  government's  measures  could  not  be 
carried  into  law. 

In  his  reply  (?•)  to  the  despatch  reporting  this  curious 
incident,  the  Secretary  of  State  administered  a  rather  severe 
rebuke  to  the  Governor  for  his  action  in  the  matter,  and 
decidedly  discountenanced  the  practice  of  swamping  the 
Council.  This  rebuke  was  evidently  borne  in  mind,  for  in 
1865  (A-)  the  Governor  forwarded  to  the  Secretary  of  State  a 
correspondence  showing  that  the  Colonial  Secretary  had 
resigned  his  post  because  of  the  Governor's  refusal  to  add  two 
members  to  the  Council  on  the  advice  of  his  Ministers.  The 
Governor  justified  his  conduct  by  considerations  based  not 
only  on  the  state  of  the  government  which  was  not  in 
possession  of  the  confidence  of  the  country,  and  which  indeed 
was  shortly  afterwards  defeated  on  a  vote  of  confidence  by 


(i)  Ibid.  p.  74. 
(*)  Ibid.  p.  75. 
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forty- two  to  fourteen  votes,  but  also  on  general  grounds. 
He  argued  that,  if  the  understanding  was  once  violated  which 
restricted  the  numbers  of  the  Council  to  about  twenty-seven, 
there  would  be  no  possibility  of  avoiding  depriving  it  of  all 
independent  power  and  strength.  His  action  led  to  the 
resignation  of  Mr.  Forster,  the  Colonial  Secretary,  but  the 
other  Ministers  did  not  feel  entitled  to  resign  on  that 
account,  especially  as  there  was  impending  the  vote  of 
censure  which  ultimately  defeated  them.  The  Secretary  of 
State  extended  a  full  approval  to  the  action  of  the  Governor. 
His  successor,  Lord  Belmore,  consented  in  1868  (/)  to 
increase  by  three  the  numbers  of  the  Council,  bringing  it  up 
to  thirty,  but  only  on  the  ground  that  there  was  considerable 
difficulty  in  getting  a  quorum  to  transact  business.  The 
Secretary  of  State  approved  his  action,  though  regretting 
that  any  addition  had  been  found  necessary  as  liable  to 
impair  the  validity  of  the  general  principle  of  the  limitation 
of  the  numbers  of  the  Council.  In  fact,  in  the  very  next 
year,  the  Governor  received  representations  from  Mr.  Robert- 
son (m)  on  behalf  of  the  Ministry,  in  which  it  was  categori- 
cally laid  down  that  the  rule  of  restricting  the  Council  was 
merely  a  convenient  arrangement  and  not  any  part  of  the 
Constitution,  and  that  the  right  undoubtedly  existed  in 
Ministers  to  ask  for  and  receive  any  addition  which  they 
thought  necessary  for  the  conduct  of  business.  If  this  were 
refused,  Ministers  would  be  entitled  to  resign,  and  leave  the 
Governor  the  duty  of  forming  a  new  government.  In  reply 
to  these  views,  the  Secretary  of  State,  while  admitting  that 
there  must  exist  the  right  of  overcoming  resistance  to  the 
popular  wishes  by  the  Council  by  nominating  further 
members,  asserted  that  this  power  was  an  extraordinary 
reserve  power  which  should  only  be  exercised  in  cases  of 

(I)  Ibid.  p.  77. 
(m)  Ibid.  p.  79. 
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grave  dispute,  while  the  regular  use  of  the  power  to  override 
the  wishes  of  the  Council  would  deprive  the  Council  of  all 
authority. 

So  far  the  view  held  by  the  Colonial  Office  had  clearly 
been  that  the  Council  should  be  treated  like  the  House  of 
Lords,  and  the  debates  at  the  time  when  the  Constitution 
was  framed  show  that  the  Council  was  indeed  meant  to  play, 
some  such  part,  as  Mr.  Wentworth  («),  in  advocating  a 
nominee  against  an  elective  Council,  laid  stress  on  the  fact 
that  the  nominee  body  could  ultimately  be  brought  into 
harmony  with  the  elected  House,  while  an  elective  Council 
would  be  a  perpetual  check  on  progress.  In  1872(0)  opinions 
had  changed,  and  Sir  Henry  Parkes  boldly  attacked  the 
question  of  reconstituting  the  Upper  House,  which  had  hope- 
lessly differed  from  his  government  over  the  question  of 
collecting  revenue  on  the  Victorian  frontier  of  the  colony. 
But  recognising  that  the  carrying  of  any  proposal  to  make 
the  Council  elective  would,  in  the  face  of  the  opposition  of 
that  body,  be  extremely  difficult,  he  asked  the  Governor  to 
accept  the  principle  that  a  Minister  was  entitled  to  receive 
any  additions  to  the  Council  which  he  might  need  to  force 
its  opinions  into  conformity  with  his  own.  The  Governor 
reported  the  matter  to  the  Secretary  of  State,  who  pointed  out 
in  reply  that  the  system  of  nomination  might  work  better  if 
the  principle  were  adopted  of  only  making  appointments  for 
a  term  of  years,  thus  securing  the  gradual  alteration  of  the 
Council  contemporaneously  with  the  advance  of  public 
opinion  in  the  colony,  and  he  reminded  the  government  that 
difficulties  were  as  frequent  with  elective  Upper  Houses. 
He  pointed  out  the  solid  grounds  of  convenience,  on  which 
the  existing  rule  of  the  limitation  of  the  Council  rested,  and 
while  professing  a  desire  to  avoid  interference  with  the 


(n)  In  Deo.  1854.     Ibid.  p.  80. 
(o)  Ibid.  p.  87. 
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internal  affairs  of  the  colony,  said  that  he  would  be  glad  to 
learn  that  the  Ministry  had  not  insisted  on  making  all  the 
appointments  desired. 

It  was  assumed  by  Lord  Glasgow  in  1892,  in  his  dispute 
with  the  New  Zealand  Government,  to  which  allusion  will  be 
made  later,  and  also  by  Mr.  Todd  ( p)  and  other  authorities  (<?) , 
.that  this  correspondence  maintained  the  principle  of  the 
limitation  of  the  numbers  of  the  Council.  But  as  a  matter 
of  fact,  though  the  immediate  proposals  failed,  and  in  1876  a 
motion  to  make  the  Council  elective  was  decisively  negatived 
in  the  Assembly,  the  Secretary  of  State  had  in  effect  admitted 
that  the  matter  was  entirely  one  for  the  decision  of  the  local 
government,  while  pointing  out  very  weighty  reasons  why 
the  government  should  accept  the  principle  of  limitation, 
which  indeed  owed  its  origin  in  part  to  the  well-known  views 
of  the  Imperial  Government,  and  in  part  to  a  voluntary 
understanding  between  the  political  parties  of  the  years  1861 
to  1865.  In  1889  Sir  Henry  Parkes  secured  considerable 
additions  from  Lord  Carrington,  and  protests  from  the  oppo- 
sition were  not  accepted  as  valid,  and  at  the  present  day  the 
number  of  councillors  has  grown  to  fifty -six  (r)  The  result  has 
of  course  been  the  loss  by  the  Council  of  a  good  deal  of  its 
authority  and  position  :  it  now  revises  measures  and  exercises  a 
limited  power  of  rejection  (*•),  based  on  the  fact  that  no  colonial 
Ministry  regards  the  mere  failure  to  pass  a  measure  as  fatal 
to  its  existence  ;  but  it  is  now  part  of  the  Constitution  that 
any  government  is  entitled  to  swamp  the  Upper  House,  if  it 

(p)  Parl.  Govt.  p.  658. 

(q)  Jenkyns,  British  Rule  and  Jurisdiction  beyond  the  Seas,  p.  67.  Cf.  the 
refusal  of  an  increase  to  Mr.  Reid's  Ministry  in  1894,  Times,  Sept.  14th,  1894; 
Anson,  Law  of  the  Constitution,  ii.  278,  n.  1  ;  Par!.  Papers,  H.  C.  70,  1889, 
p.  43. 

(r)  A  large  recent  increase  of  the  numbers  has  taken  place,  much  criticised 
by  the  Opposition  in  Parliament.  Parliamentary  Debates,  1908,  Sess.  2, 
pp.  79  seq. 

(s)  Cf.  New  South  Wales  Parliamentary  Debates,  Lxxii.  7483. 
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thinks  fit,  and  any  Governor  who  declined  to  accept  the 
nominations  of  his  government  for  the  Council  would  be 
required  to  find  another  Ministry  ready  to  take  office  and 
carry  on  government. 

In  1872  there  arose,  as  noted  above,  a  dispute  between  the 
two  Houses  of  the  New  Zealand  Parliament  over  the  question 
of  amending  money  Bills.  The  Upper  House  claimed  that  the 
Parliamentary  Privileges  Act  of  1865  put  them  on  an 
equality  in  this  respect  with  the  Lower  House,  and,  accor- 
dingly, the  matter  was  referred  to  the  decision  of  the  law 
officers  in  England,  who  decided  that  the  Upper  House  had 
no  right  whatever  to  amend,  either  by  its  position  or  by 
reason  of  the  Act  of  1865.  The  Upper  House,  however,  re- 
mained in  enjoyment  of  its  full  privileges  of  amending  other 
Bills,  and  in  1892  the  two  Houses  came  to  serious  differences. 
In  1891  the  Governor  was  asked  to  add  eleven  members  to 
the  Upper  House  by  Sir  H.  Atkinson's  Ministry.  He  con- 
sidered the  number  excessive,  especially  as  the  Ministry  was 
weak  in  the  country,  but  after  negotiation  consented  to 
create  six  new  councillors  and  did  so.  The  Ministry  shortly 
afterwards  resigned,  and  the  Governor  was  informed  by  the 
Secretary  of  State  that  in  acting  on  ministerial  advice  he  had 
acted  in  accordance  with  constitutional  principles,  whatever 
judgment  might  be  passed  on  the  action  of  Ministers  in  ten- 
dering the  advice.  The  incoming  government  then  asked  for 
a  number  of  appointments  to  make  good  the  position  of  the 
government  in  the  House ;  they  did  not  desire  to  swamp  the 
House  but  only  to  have  a  fair  representation.  The  new 
Governor,  Lord  Glasgow,  was  unwilling  to  accept  their  pro- 
posals in  their  entirety,  but  he  was  ready  to  appoint  nine  of 
the  twelve  councillors  for  whose  appointment  Mr.  Ballance 
asked.  The  government,  on  his  declining  to  accept  their 
advice  to  its  full  extent,  remained  in  office  on  the  ground  that, 
if  the  Governor's  action  were  proper  and  in  execution  of  his 
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imperial  functions,  they  would  not  be  justified  in  resigning, 
and,  instead,  appealed  to  the  Secretary  of  State,  who  in  a 
despatch  of  the  26th  September,  1892  (t),  decided  in  favour  of 
their  claim  to  have  the  desired  number  of  appointments  made, 
on  the  ground  that  no  imperial  interest  was  involved,  and  that 
the  Governor  in  such  a  case  should  follow  ministerial  advice. 
The  decision,  coupled  with  the  fact  that  under  an  Act  passed 
in  the  preceding  year  appointments  are  for  seven  years  only, 
and  not  for  life,  has  secured  the  harmonious  working  of  the 
two  Houses  since  that  date,  the  Upper  House  accepting  the 
Old  Age  Pensions  Act  of  1898,  and  the  Industrial  Con- 
ciliation and  Arbitration  Act  of  1900,  and  so  forth.  It  was 
proposed  in  the  session  of  1907  that  the  Upper  House  should 
be  made  elective,  and  the  majority  of  the  House  of  Repre- 
sentatives appeared  to  be  in  favour  of  the  change,  but  the 
Prime  Minister  expressed  himself  as  against  it,  and  the  matter 
was  not  further  pressed.  Indeed,  in  view  of  the  present 
satisfactory  state  of  the  relations  of  the  Houses  alteration 
would  seem  unnecessary  and  undesirable  (u). 

In  Queensland  the  Legislative  Council  was,  under  the 
local  Constitution  Act  of  1867,  protected  by  the  requirement 
that  any  alteration  in  its  constitution  could  only  be  passed  by 
a  two-thirds  majority  in  either  House  of  the  Parliament. 
This  provision  was  attacked  as  early  as  1870  as  being  un- 
democratic, a  similar  provision  in  the  Constitution  of  New 
South  Wales  having  disappeared  as  early  as  1857.  But  the 
Council  were  not  then  prepared  to  allow  the  curtailment  of 
their  powers,  and  the  Bill  was  not  permitted  to  pass.  In  the 
next  year  an  amended  Bill  was  brought  forward  and  became 
law.  It  no  longer  sought,  as  in  the  Bill  of  1870,  to  repeal 
the  requirements  of  two- thirds  majorities  in  the  case  of  laws 
affecting  the  election  of  the  Assembly  and  the  appointment 

(0  See  Parl.  Papers,  H.  C.  198,  1893-94,  p.  39. 
(u)  See  Parliamentary  Debates,  1907,  pp.  276—303, 
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of  the  Council,  but  merely  related  to  the  question  of  the 
election  of  the  Assembly  and  was  passed.  The  relations 
between  two  Houses,  of  which  the  Upper  had  to  assent  by  so 
considerable  a  majority  to  its  alteration,  could  hardly  be 
satisfactory ;  and,  as  a  matter  of  fact,  in  1 885  the  differences 
between  the  Houses  over  the  power  of  amending  money 
Bills  grew  so  strong  that  a  reference  to  the  Privy  Council 
was  agreed  to  and  carried  out.  The  decision  (x)  of  the  Privy 
Council  was  adverse  to  the  Council.  It  was  held  that  the 
position  of  the  Council  was  analogous  to  that  of  the  House 
of  Lords,  and  that  the  control  of  supply  rested  with  the 
Lower  House,  subject  merely  to  a  right  of  rejection  where 
such  right  could  be  exercised  by  the  Lords.  This  decision 
ended  the  dispute  as  to  powers  in  money  matters,  but  in  other 
respects  the  Council  retained  its  full  power  of  amending  Bills 
right  up  to  the  year  1907.  In  that  year  (y)  the  Council  was 
generally  opposed  in  feeling  to  the  legislation  promoted  by 
the  Premier,  Mr.  Kidston,  who  owed  his  parliamentary 
majority  to  a  working  alliance  with  the  Labour  Party  in  the 
Assembly.  They  accordingly  decided  to  reject  two  measures 
on  which  great  stress  was  laid  by  the  government;  the 
one  a  proposal  to  extend  the  principle  of  wages  boards  to  all 
agricultural  occupations — a  measure  disliked  by  the  farming 
interest — the  other  to  curtail  the  use  of  the  postal  vote,  which 
was  believed  to  be  mainly  advantageous  to  the  Opposition. 
The  Premier,  in  view  of  this  opposition,  then  asked  the 
Governor  for  a  dissolution,  but  Lord  Chelmsford  declined  to 
give  him  one  and  the  Premier  resigned.  His  place  was 
taken  by  the  Leader  of  the  Opposition,  who,  however,  was  in 
a  decided  minority  in  the  Assembly,  and  who,  therefore, 
being  unable  to  obtain  supply  or  to  carry  any  legislation, 
applied  to  the  Governor  for  a  dissolution.  The  Assembly 

(*)  Parl.  Papert  [C.  4794],  H.  L.  214,  1894. 

(y)  Queensland  Parliamentary  Debates,  1907,  Nos.  35,  36 ;  1908,  NOB.  2,  3. 
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protested  vigorously  against  any  such  dissolution  being  given, 
on  the  ground  that  they  were  ready  to  go  on  with  business, 
i.e.,  with  Mr.  Kidston's  programme ;  but  the  Governor  decided 
that  he  should  grant  the  dissolution,  in  view  of  the  importance 
of  the  country  deciding  on  the  issues  in  question,  practically 
the  position  in  the  State  to  be  occupied  in  future  by  the 
Council.  On  a  general  election  ensuing,  the  country  left 
the  comparative  position  of  parties  almost  unaltered,  thus 
restoring  Mr.  Kidston  to  power,  when  his  Ministry  passed  a 
vote  in  the  Assembly  expressing  their  regret  at  the  action  of 
the  Governor  in  granting  a  dissolution,  and  in  thus  delaying 
the  carrying  out  of  necessary  schemes  for  the  benefit  of  the 
country,  particularly  as  regards  railway  construction.  But 
the  result  of  the  dissolution  and  the  general  election  was 
unusually  satisfactory  and  very  creditable  to  the  govern- 
ment :  no  attempt  was  made  to  swamp  the  Upper  House, 
a  process  which,  of  course,  would  merely  mean  fresh  swamp- 
ing at  every  change  of  government,  but  a  Bill  was  brought 
forward  and  passed  to  make  void  the  proviso  in  the  Con- 
stitution Act  of  1867,  under  which  the  consent  of  a  two- 
thirds  majority  in  either  House  was  needed  for  any  change 
in  the  composition  of  the  Council.  This  Bill  was  claimed  to 
be  ultra  vires  (z) ,  but  the  government  easily  showed  that  there 
was  no  foundation  for  such  a  claim,  and  the  Bill  passed  both 
Houses,  was  assented  to,  and  became  law.  Then  the  govern- 
ment introduced  a  measure  to  provide  for  a  referendum  to  the 
people  in  the  case  of  future  deadlocks  between  the  Houses.  If 
a  Bill  is  passed  by  the  Assembly  and  rejected  by  the  Council, 
and  again  passed  by  the  Assembly  in  a  subsequent  session 
and  rejected  by  the  Council,  it  may  be  referred  to  a  vote  of 
the  electors,  and  if  passed  by  a  simple  majority  of  those 

(z)  On  the  ground  that  the  proviso  of  a  two-thirds  majority  was  thus 
rendered  nugatory,  which  was  true  but  irrelevant.  Contrast  the  wording  of 
the  proviso  at  the  end  of  sect.  128  of  the  Commonwealth  Constitution  and 
Harrison  Moore,  Commonwealth  of  Australia,  p.  322. 
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exercising  the  franchise  on  that  occasion,  then  it  shall  he 
presented  to  the  Governor  for  his  assent,  and'  treated  as  if  it 
were  an  ordinary  law  passed  by  the  two  Houses.  The 
legislative  Council  were  not  altogether  satisfied  with  the 
terms  of  the  Act,  hut  they  recognized  that  the  general 
election  had  decided  the  case  against  them,  and  it  finally 
passed  by  a  majority  of  two,  was  reserved,  and  received  the 
Eoyal  Assent  by  Order  in  Council.  The  Council,  however, 
obtained  amendments  specifying  that  the  Bill  should  not  be 
represented  to  the  Council  for  acceptance  until  three  months 
had  passed  from  the  date  of  the  first  rejection  of  the  Bill, 
and  that  no  Bill  was  to  be  deemed  to  be  rejected  unless  it 
was  sent  up  to  the  Council  not  less  than  one  month  before 
the  close  of  the  session,  in  the  case  of  the  first  passing  of  the 
Bill,  and  not  less  than  a  week  in  the  case  of  the  second 
passing.  This  procedure  is,  it  will  be  observed,  very  much 
more  democratic  than  that  of  the  South  Australian  Act, 
No.  779  of  1901,  for  the  prevention  of  deadlocks,  which 
requires  a  general  election  between  the  two  passings  of  the 
disputed  Bill,  and  only  allows  a  very  moderate  degree  of 
pressure  to  be  exerted  on  the  Upper  House  (a),  but  this 
difference  is  due  mainly  to  the  fact  that  the  Upper  House 
in  South  Australia  is  elective,  and  cannot  be  ignored  to  the 
same  extent  as  a  mere  nominee  chamber  (b). 

The  position  of  the  Upper  House  in  Natal  is  one  of  some- 
what unusual  strength,  derived  from  the  mode  in  which  the 
House  is  composed.  The  Natal  people  were  at  first  anxious 
to  have  but  one  chamber,  but  the  prevailing  feeling  in 
England  then  was  in  favour  of  the  bicameral  system,  and  in 
the  result  there  was  constituted  a  nominee  body,  composed  as 
follows  since  the  annexation  of  Zululand  and  the  ceded 

(a)  This  will  be  modified  slightly  by  the  passing  of  the  new  Bill  now  under 
consideration,  p.  113. 

(*)  See  Queensland  Act,  No.  16  of  1908. 
K.  K 
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territories  of  the  Transvaal.  Thirteen  members  are  sum- 
moned by  the  Governor  in  Council — five  from  within  the 
counties  of  Durban,  Victoria,  Alexandra  and  Alfred,  three 
from  within  the  counties  of  Pietermaritzburg  and  Umvoti, 
three  from  within  the  counties  of  Weenen  and  Klip  River, 
one  from  the  province  of  Zululand,  and  one  from  the  New 
Territory,  but  not  more  than  two  members  can  be  chosen 
from  any  one  county.  The  members  only  hold  office  for  ten 
years,  and  the  five  senior  members  retire  by  rotation  every 
five  years,  the  first  retirements  having  been  decided  by 
ballot.  As  a  result  the  Council  is  always  receiving  the 
effects  of  the  entrance  of  members  with  fresh  political  ideas, 
and,  like  the  Council  of  New  Zealand  since  1891,  is  not 
impervious  to  the  political  forces  arising  among  the  people. 
Further,  the  strict  limitation  of  the  place  of  choice,  coupled 
with  the  requirement  of  ten  years'  residence  in  Natal,  thirty 
years  of  age,  and  ownership  of  property  worth  500/.,  tend 
to  secure  that  the  members  of  the  Council  shall  be  persons 
calculated  to  count  in  the  counsels  of  the  colony.  Certainly 
the  Council  is  expressly  forbidden  by  the  Constitution  to 
amend  money  Bills,  but  it  freely  asserts  its  right  of  rejecting 
any  money  or  other  measures  sent  up  by  the  Assembly  of 
which  it  does  not  approve.  Even  in  1905,  after  the  resigna- 
tion of  Sir  George  Button's  Ministry,  the  Council,  though 
there  was  pressing  need  for  the  provision  of  funds  to  meet 
the  deficit  in  the  colonial  finances,  successfully  exerted  its 
right  to  reject  the  particular  measure  of  native  taxation  put 
before  them  by  the  government.  It  may  also  be  said  that,  in 
certain  cases,  the  influence  of  the  Council  has  been  thrown  on 
the  side  of  the  natives,  and  has  led  to  the  modification  of 
legislation  framed  without  due  regard  for  their  interests,  a 
duty  which  is  particularly  incumbent  in  the  Upper  House  as 
less  likely  to  be  affected  by  popular  prejudices. 

In  the  case  of  the  Transvaal  and  the  Orange  River  Colony, 
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the  first  Councils  have  been  made  nominee  instead  of  elective, 
partly  because  of  the  difficulty— which  weighed  with  the 
Natal  government  in  1893— of  finding  any  convenient  basis 
of  discrimination  between  the  two  Houses  as  regards  fran- 
chise, and  partly  to  admit  of  the  service  of  the  first 
Parliament  of  those  who,  after  faithful  service  in  the  earlier 
nominee  legislature,  could  hardly  be  expected  to  expose 
themselves  to  the  rough-and-tumble  of  an  electoral  conflict  (c). 
But  the  nominee  body  was  only  contemplated  to  last  for  five 
years,  and  it  was  open  to  the  legislature  at  any  time  after 
four  years  had  expired  from  the  first  meeting  of  the  Council 
to  make  the  legislative  Council  elective.  Provision  was  also 
made  for  deadlocks  as  follows  : — If  the  Assembly  twice  passes 
in  successive  sessions  a  law  and  the  Council  rejects  it,  or 
makes  amendments  in  which  the  Assembly  will  not  agree, 
then  the  Governor  may,  if  he  thinks  fit,  either  convene  a 
joint  session  of  the  two  Houses  or  dissolve  the  Assembly,  or, 
if  the  Council  is  elective,  both  Houses.  If,  on  re-assembling, 
the  Assembly  again  passes  the  law  and  the  Council  rejects  it, 
the  Governor  may  hold  a  joint  session.  In  either  case  of  a 
joint  session  the  law  is  to  be  voted  upon  by  the  members  of 
the  two  Houses  sitting  as  one  body,  and  if  it  receives  an 
absolute  majority  of  the  members  of  the  two  Houses  taken 
together,  it  is  to  be  deemed  to  have  been  passed,  and  is  to  be 
presented  for  the  Governor's  assent  (d), 

So  far  the  nominated  Councils  have  not  shown  any  great 
independence,  and  in  both  Colonies  the  government  has 
secured  a  majority  on  the  Councils  as  well  as  in  the  Assembly. 

(c)  Cf.  Parl.  Papers  [Cd.  3250],  p.  39.  See  Letters  Patent,  Dec.  6th,  1906, 
s.  7  ;  Letters  Patent,  June  5th,  1907,  8.  7.  In  both  cases  the  Council  cannot 
amend  moiiey  Bills. 

(rf)  These  provisions  are  borrowed,  but  modified,  from  the  Commonwealth 
precedent.  No  general  election  is  essential  before  a  joint  sitting,  and  in 
this  point  the  provisions  are  more  democratic  than  elsewhere,  except  in 
Queensland,  under  Act  No.  16  of  1908. 

K2 
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On  the  other  hand,  the  Council  in  the  Transvaal  has  asserted 
its  right  to  be  given  adequate  time  to  consider  all  legislation 
on  the  occasion  of  the  passing  of  the  Bill  regarding  Asiatics. 
In  all  probability  the  Upper  Houses  will  ultimately  become 
elective,  but  the  provisions  to  prevent  deadlocks  will  probably 
simplify  the  procedure  in  the  case  of  any  constitutional 
disputes  between  the  Houses  of  Parliament. 

Of  the  other  Colonies,  the  only  one  remaining  which  has  a 
nominated  Council  is  Newfoundland.  In  that  case  the 
councillors  are  nominated  not  for  life  but  during  pleasure, 
but  their  number  is  limited  to  fifteen,  so  that  there  is  no 
possibility  of  the  Council  being  swamped  by  the  government 
of  the  day  (e} .  The  relations  of  the  Council  and  Assembly  are, 
however,  usually  in  harmony,  and  the  Council  is  essentially 
the  weaker  House.  It  has  no  claim  to  amend  money  Bills,  but 
sometimes  acts  independently  in  ordinary  legislation.  For 
example,  in  1906 — 1908  it  steadily  refused  to  accept  a  Bill 
relating  to  the  use  of  steamships  in  the  Labrador  fisheries, 
presumably  because,  as  passed  by  the  Lower  House,  it  did  not 
safeguard  treaty  rights.  The  nominee  Councils  of  Quebec, 
of  twenty-four  members,  and  Nova  Scotia,  of  twenty-one 
members,  occupy  a  similar  position  to  the  Lower  Houses  in 
these  Provinces.  In  both  cases  the  nomination  is  by  the 
Lieutenant- Governor  (who  acts  on  the  advice  of  his  Council) 
for  life. 

(e)  The  Crown,  through  the  Secretary  of  State  (Letters  Patent  of 
March  28th,  1876),  could  increase  the  Council  indefinitely,  but  the  Governor 
cannot  appoint  any  members  so  as  to  cause  the  resident  members  in  New- 
foundland to  exceed  fifteen.  Although  in  all  cases,  except  those  of  Natal, 
the  Transvaal,  and  the  Orange  River  Colony,  the  Governor  in  theory 
appoints,  the  actual  action  is  always  done  on  the  advice  of  the  executive 
Council,  the  Governor's  discretion  being  confined  to  refusal  to  appoint.  It 
would  obviously  be  impossible  for  the  Crown  to  appoint  members  of  its  own 
motion. 
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CHAPTER  VIII. 

THE     FEDERATIONS. 

THE  British  Empire  is  unique  in  counting  among  the  number 
of  its  self-governing  Dominions  two  federations  of  great  extent 
and  vast  potential  resources.  Federal  government  is,  indeed, 
no  rare  thing  in  the  Empire.  To  a  very  limited  extent  there 
is  a  federal  administration  for  the  Windward  Islands,  and  a 
real  federal  union  exists  in  the  case  of  the  Leeward  Islands, 
but  in  neither  case  is  the  phenomenon  of  any  real  importance 
compared  with  the  case  of  Australia  and  Canada.  It  is 
probable  that  to  this  number  may  be  added  the  States  of 
South  Africa,  but  though  the  signs  are  in  favour  of  federation, 
it  must  be  remembered  that  in  1877  the  Imperial  Parliament 
actually  passed  a  Federation  Act  for  the  South  African 
Colonies,  which  remained  a  dead  letter,  and  that  there  are 
many  advantages  in  the  alternative  proposal  that  there  should 
be  a  unification  of  the  South  African  administrations,  which 
are  too  numerous  for  the  population  and  resources  of  the 
country. 

A.  CANADA. 

Canada  is  the  oldest  and  the  most  perfect  representative  of 
federation.  Circumstances  in  Canada,  indeed,  pointed  to 
federation  as  the  natural  end  to  be  achieved.  The  provinces 
had  all  along  been  bitterly  at  variance  with  one  another : 
there  was  no  immediate  bond  of  union  between  them,  their 
history  was  different,  and  their  traditions  ran  in  opposite 
currents.  On  the  other  hand,  their  position  of  helplessness 
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in  face  of  the  growing  menace  of  the  United  States  rendered 
federation  almost  inevitable,  and  it  is  significant  of  the 
importance  of  this  fact  that  the  government  of  the  States  was 
believed  to  be  decidedly  hostile  to  federation,  which  substituted 
for  scattered  and  feeble  provinces  a  united  and  powerful 
Canada.  Moreover,  the  existence  of  the  French  element  in 
Quebec  suggested  at  once  the  adoption  of  a  plan  which  would 
leave  each  colony  to  its  own  devices  as  regards  internal  affairs, 
but  would  unite  them  for  the  common  action  which  is  essential 
for  the  maintenance  of  imperial  unity.  It  is,  perhaps,  the 
absence  of  this  external  pressure  which  has  caused  the  diffi- 
culty of  framing  a  satisfactory  Constitution  for  Australia  (a). 
The  particularist  tendencies  of  the  States  have  only  imperfectly 
been  counterbalanced  by  the  natural  and  proper  conception 
of  an  Australian  nationality.  It  was,  indeed,  not  until  the 
last  moment  that  the  advice  of  the  Imperial  Government  in- 
duced the  government  of  Western  Australia  to  accept  federa- 
tion, and  New  Zealand  definitely  and  finally  declined  to  have 
any  part  in  the  federation.  In  the  case  of  New  Zealand  the 
decision  was  no  doubt  wise  and  in  harmony  with  the  best 
interests  of  the  Dominion  :  its  long  distance  from  Australia, 
the  difference  in  its  history  and  circumstances  and  in  the  cha- 
racter of  its  population,  would  certainly  justify  the  standing 
aloof  from  the  main  land  of  Australia,  whose  interests  in 
many  respects  are  not  at  all  in  agreement  with  those  of  the 
Dominion.  The  main  disadvantage  of  the  position  is  un- 
doubtedly with  regard  to  the  Western  Pacific,  where  there 
must  be  a  divided  control  between  the  two  colonies,  even 
after  the  Imperial  Government  surrenders  its  management  of 
the  protectorates  now  included  in  the  Western  Pacific  High 
Commission. 

The  essential  feature  of  a  federation  is  that  for  external 

(a)  Cf.  Harrison  Moore,  Commonwealth  of  Australia,  Chap.  II. 
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purposes  it  should  be  regarded  as  a  unity.  This  is  the  case 
with  the  Canadian  federation.  As  regards  the  Imperial 
Government  it  stands  in  the  position  of  a  single  colony,  with 
a  Governor-General  appointed  by  the  Crown,  and  responsible 
to  the  Crown  for  the  conduct  of  the  government  of  Canada. 
The  federal  government  is  the  sole  channel  of  correspondence 
between  the  Crown  and  the  provincial  governments  ;  even  the 
Agents- Generals  of  the  provinces  are  not  allowed  to  enter 
into  direct  correspondence  with  the  Imperial  Government. 
If  the  Imperial  Government  desires  to  make  representations 
to  a  provincial  government  the  representations  go  through 
the  Canadian  Government,  and  are  couched  in  such  shape  as 
seems  good  to  that  government,  which  never  adopts  the  atti- 
tude that  a  provincial  matter  is  one  for  the  sole  consideration 
of  the  province  in  the  sense  that  the  Dominion  Government  is 
a  mere  conduit  pipe  of  correspondence  between  the  Imperial 
and  provincial  governments.  Further,  in  the  all-important 
matter  of  foreign  relations  and  treaty  obligations  the  Canadian 
Government  is  supreme  :  section  132  of  the  British  North 
America  Act,  1867,  gives  the  government  and  the  Parliament 
full  power  to  take  whatever  steps  are  necessary  for  the  carry- 
ing out  of  any  treaty  obligation  incumbent  on  Canada  or  on 
any  province.  Accordingly,  all  consuls  are  accredited  to  and 
approved  solely  by  the  Canadian  Government;  the  pro- 
vincial governments  are  not  officially  consulted  as  to  their 
appointment  or  the  termination  of  their  recognition.  So  all 
treaties  in  which  Canada  takes  part  are  concluded  for  the 
Dominion  as  a  whole,  and  the  established  practice  is  that,  if 
the  matter  of  the  treaty  be  a  question  which  falls  under  the 
class  of  topics  reserved  for  the  exclusive  legislative  authority 
of  the  provinces,  then  the  Dominion  will  only  adhere  to  the 
treaty  if  the  provinces  consent,  but  if  it  adhere  at  all  will 
adhere  on  behalf  of  the  whole  of  Canada.  Indeed,  tech- 
nically speaking,  it  would  seem  legitimate  for  the  Dominion 
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to  adhere  whether  the  provinces  agree  or  not  (£),  but  the 
established  rule  seems  far  better  in  practice,  as  the  other 
rule  would,  in  effect,  be  to  usurp,  under  the  guise  of  adhering 
to  treaties,  part  of  the  exclusive  legislative  power  of  the 
provinces.  This  might  be,  in  some  definite  instance, 
necessary,  and  the  existence  of  the  reserve  power  seems  a 
safeguard,  as  the  Dominion  in  the  long  run  must  decide  such 
a  question  for  Canada ;  but  it  is  a  power  of  the  kind  which 
should  be  exercised  with  the  utmost  caution  and  rarity. 

The  legislative  power  in  Canada  is  divided  between  the 
provincial  legislatures  and  the  Federal  Parliament,  on  the 
principle  that  the  federal  government  should  have  all  the 
powers  which  are  not  specifically  assigned  to  the  provinces. 
The  latter  powers  are  enumerated  in  section  92  of  the  British 
North  America  Act,  and  include — (1)  the  amendment  of  the 
constitution  of  the  province,  save  as  regards  the  office  of 
Lieutenant- Governor;  (2)  direct  taxation  within  the  province, 
in  order  to  raise  a  revenue  for  provincial  purposes ;  (3)  the 
borrowing  of  money  on  the  credit  of  the  province ;  (4)  the 
establishment  and  tenure  of  provincial  offices ;  (5)  the  manage- 
ment of  the  public  lands  of  the  province,  a  privilege  not, 
however,  granted  to  Manitoba,  Alberta  and  Saskatchewan ; 
(fi)  the  establishment  and  management  of  prisons ;  (7)  asylums 
and  charities,  other  than  marine  hospitals;  (8)  municipal 
institutions  ;  (9)  shop,  saloon,  tavern,  auctioneer,  and  other 
licences  for  the  purpose  of  raising  a  revenue  for  provincial, 
local,  or  municipal  purposes;  (10)  local  works  and  under- 
takings other  than  lines  of  steam  or  other  ships,  railways, 
canals,  telegraphs,  and  other  works  and  undertakings  con- 

(b)  Section  132  would,  then,  seem  to  give  the  necessary  legislative  power  to 
make  good  the  adherence.  But  I  am  not  aware  of  any  case  in  which  Canada 
has  adhered  against  the  wishes  of  a  provincial  government.  The  British 
Columbia  representatives  in  the  Federal  Parliament  concurred  in  the  adher- 
ence, in  1905-6,  to  the  treaty  with  Japan,  which  was  practically  a  federal 
matter. 
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necting  the  province  with  any  others  of  the  provinces  or 
extending  beyond  the  limits  of  the  provinces,  lines  of  steam- 
ships to  other  countries,  and  works  declared  by  the  Dominion 
Parliament  to  be  for  the  public  advantage  of  two  or  more 
provinces ;  (11)  the  incorporation  of  companies  with  provincial 
objects;  (12)  the  solemnisation  of  marriages ;  (13)  property  and 
civil  rights;  (14)  the  administration  of  justice  and  civil  pro- 
cedure ;  (15)  the  imposition  of  punishment  for  offences  against 
any  law  of  the  province;  and  (16)  all  other  matters  of  a 
merely  local  or  private  nature  in  the  provinces.  In  matters 
of  education  the  provincial  legislatures  have,  under  section  93, 
exclusive  legislative  power,  but  the  power  is  not  to  be  exer- 
cised so  as  to  affect  prejudicially  any  rights  as  regards 
denominational  schools  existing  in  the  provinces  at  the 
Union  (c).  Moreover,  where  in  any  province  a  system  of 
separate  or  dissentient  schools  existed  by  law  at  the  Union, 
or  is  thereafter  established  by  the  provincial  legislature,  an 
appeal  lies  to  the  Governor- General  in  Council  from  any  act 
of  the  provincial  authority  affecting  any  right  or  privilege  of 
the  Protestant  or  Roman  Catholic  minority  of  the  people  of  the 
province  as  regards  education.  In  case  the  provincial  Parlia- 
ment does  not  pass  the  necessary  legislation  to  carry  out  the 
decisions  of  the  Governor-General,  or  do  not  legislate  in 
accordance  with  the  provisions  of  the  section,  the  Parliament 
of  the  Dominion  in  that  case  alone  has  the  power  to  pass 
remedial  legislation  to  the  extent  required  to  carry  out  the 
end  of  the  section  and  the  decisions  of  the  Governor-General. 
In  regard  to  agriculture  and  immigration,  the  provinces  may, 
under  section  95,  make  laws  as  to  agriculture  and  immigration 
into  the  provinces,  but  such  legislation  can  always  be  over- 
ridden by  a  Dominion  statute. 

Other  matters  are  left  to  the  Dominion  Parliament,  and, 

(c)  Further,  all  privileges  granted  in  Upper  Canada  to  Roman  Catholic 
schools  were  to  be  extended  in  Quebec  to  disseutieut  schools. 
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in  particular,  as  falling  within  their  competence  may  be 
mentioned — (1)  the  public  debt  and  property  ;  (2)  the  regu- 
lation of  trade  and  commerce  ;  (3)  the  raising  of  money  by 
any  system  of  taxation ;  (4)  the  borrowing  of  money ;  (5) 
postal  services;  (6)  the  census;  (7)  militia,  military  and 
naval  service  and  defence  ;  (8)  civil  offices  in  Canada ;  (9) 
beacons,  buoys,  lighthouses ;  (10)  navigation;  (11)  quaran- 
tine ;  (12)  sea  coast  and  inland  fisheries ;  (13)  ferries  between 
a  province  and  a  British  or  foreign  country,  or  between  two 
provinces ;  (14)  currency ;  (15)  banking  and  paper  money ; 
(16)  savings  banks;  (17)  weights  and  measures;  (18)  bills 
of  exchange;  (19)  interest;  (20)  legal  tender;  (21)  bank- 
ruptcy and  insolvency ;  (22)  patents ;  (23)  copyright ;  (24) 
Indians  and  lands  reserved  for  them  ;  (25)  naturalisation  and 
aliens ;  (26)  marriage  and  divorce ;  (27)  the  criminal  law, 
including  procedure,  but  not  the  constitution  of  courts  of 
criminal  justice  ;  (28)  the  establishment  and  maintenance  of 
penitentiaries ;  and  (29)  all  subjects  not  specifically  assigned 
to  the  provincial  legislatures. 

Naturally  the  result  of  these  two  enumerations  has  been 
conflict,  from  which  the  following  principles  have  been 
evolved  by  the  action  of  the  Privy  Council  (d).  The  powers 
allowed  to  the  two  legislatures  are  as  far  as  possible  to  be 
read  together,  and  to  be  given  full  force  to  by  modification 
so  as  to  reconcile  the  whole.  Subjects,  which  in  one  aspect 
and  for  one  purpose  may  fall  within  the  powers  of  the 
Dominion,  may  in  another  aspect  fall  within  the  powers  of 
the  provinces  (e).  But  the  provinces  remain  as  much  as 
before  federation  no  mere  holders  of  a  delegation  of  legis- 
lative power,  but  retain  their  independence  and  autonomy 
within  the  sphere  left  to  them,  and  not  created  for  them  by 

(d)  See  especially  Citizens'  Insurance  Co.  v.  Parsons,  L.  R.  7  App.  Cas.  96. 
(«)  Hodge  v.  Reg.,  L.  R.  9  App.  Cas.  117. 
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the  British  North  America  Act  (/).  The  Crown  is  as  much  a 
part  of  the  legislature  as  before,  and  in  fact  laws  are  made 
still  in  all  the  provinces  save  Nova  Scotia,  New  Brunswick, 
and  Prince  Edward  Island  in  the  name  of  the  King.  The 
use  of  the  formula,  Lieutenant- Governor,  in  these  three 
cases  has  no  significance  as  showing  that  the  Crown  is 
not  part  of  the  legislature ;  it  is  merely  an  old  survival, 
of  no  more  constitutional  significance  than  its  persistence 
in  the  case  of  Newfoundland,  South  Australia,  and  Tas- 
mania, where  it  is  not  doubtful  that  the  Crown  remains 
part  of  the  legislature.  This  point  was  clearly  brought 
out  in  the  judgment  in  the  Privy  Council  in  the  case  of 
Hodge  v.  Reg.,  in  which  it  was  decided  that  the  legislature 
of  Ontario  could  delegate  to  a  board  of  commissioners 
powers  to  enact  regulations  as  to  taverns,  as  it  was  in  no 
sense  a  delegate  of  the  Canadian  Parliament,  and  could 
exercise  the  authority  still  remaining  in  its  hands,  in  as  full 
and  ample  a  manner  as  the  Imperial  Parliament  can  exercise 
the  authority  it  wields.  Similarly  in  the  case  of  the 
Att.-Gen.  for  the  Dominion  of  Canada  v.  Att.-Gen.  for  the 
Province  of  Ontario  (g),  it  was  laid  down,  overruling  a  famous 
decision  of  the  Supreme  Court  of  Canada,  in  Lenoir  v. 
Ritchie  (h),  that  the  provincial  legislatures  had  power  to 
provide  for  the  appointment  of  local  K.C.'s,  although  the 
Governor  -  General  alone  could  appoint  counsel  for  the 
Dominion,  such  provincial  counsel  being  entitled  to  prece- 
dence  in  the  provincial  Courts,  as  against  the  claim  of  the 
Federal  Government  to  exercise  the  right.  So  also  the 
provinces  have  made  provision  for  the  exercise  of  the  prero- 


(/)  Liquidators  of  the  Maritime  Bank  of  Canada  v.  R*xi*«r-Ge**ral  oflftv 
Brunswick,  L.  R.  [1892]  A.  C.  441.  Cf.,  however,  Lefroy,  LqitUtiw  Pnotr 
in  Canada,  pp.  15  »>-q. 

(g)  L.  R.  [1898]  A.  C.  247. 

(A)  3  Can.  S.  C.  R.  575 ;  cf.  Lefroy,  pp.  87  teq. 
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gative  of  mercy  in  provincial  cases  by  the  Lieutenant- 
Governors,  although  the  Governor- General  has  the  preroga- 
tive for  all  Canada  by  the  Letters  Patent  and  Instructions 
issued  by  the  Crown.  The  Lieutenant-Governor  is  no  mere 
official ;  he  is,  so  far  as  he  goes,  a  representative  of  the 
Crown,  and  similarly  the  Crown,  as  represented  by  the 
provincial  government,  is  a  preferential  creditor  over  creditors 
whose  securities  are  of  the  same  character,  as  was  decided  in 
the  case  of  the  liquidation  of  the  Maritime  Bank  of  Canada. 

A  neat  example  of  the  dovetailing  of  the  powers  of  the 
two  legislatures  has  been  seen  in  the  case  of  legislation  as  to 
liquor.  It  has  been  decided  (?)  that  the  Canada  Temperance 
Act,  1878,  which  in  effect,  whenever  put  into  force,  prohibits 
the  sale  of  intoxicants  except  in  wholesale  quantities,  or  for 
certain  definite  purposes,  and  makes  sales  in  violation  of  the 
law  criminal,  and  punishable  by  fine,  and  for  the  third  or 
subsequent  offence  by  imprisonment  also,  is  within  the 
powers  of  the  Dominion,  the  objects  of  the  law  being  general, 
to  promote  temperance  by  a  uniform  Dominion  law,  and  this 
characteristic  of  generality  is  not  altered  by  provision  for  the 
special  application  of  the  Act  to  particular  places.  On  the 
other  hand,  the  province  may  legislate  to  impose  special  rules 
regarding  taverns,  &c.,  these  being  regulations  of  a  police  or 
municipal  character  of  a  local  nature,  and  not  interfering 
with  the  general  regulation  of  trade  and  commerce  reserved 
to  the  Dominion  Parliament.  Or,  again,  while  the  Dominion 
alone  can  create  a  corporation  with  power  to  carry  on  busi- 
ness all  over  Canada,  and  while  the  fact  that  that  corporation 
only  did  business  in  one  province  could  not  affect  its  status 
as  a  corporation  or  render  its  original  incorporation  ultra  vires 
the  Dominion,  yet  the  mode  of  conducting  its  operations  in 

(»)  Russell  v.  Reg.,  L.  R.  7  App.  Cas.  829;  see  32  Can.  Law  Journ.  430  ; 
cf.  Att.-Gen.  for  Manitoba  v.  Manitoba  Licence  Holders'  Association,  L.  R. 
[1902]  A.  C.  73. 
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the  particular  province  must  be  strictly  in  accordance  with 
the  law  of  that  province,  and  taxation  can  be  levied  on  such 
companies  (A-). 

Other  decisions  affect  the  question  of  the  position  of  the 
Crown  in  the  provinces  as  compared  with  the  Crown  in  the 
Dominion.  Each  province  has  the  full  beneficial  interest  in 
all  lands  within  its  boundaries  which  at  the  time  of  the 
Union  were  vested  in  the  Crown,  subject  only  to  the  transfer 
of  certain  property  to  the  Dominion  by  section  1 08  of  the  Act, 
and  to  the  right  of  Canada  to  acquire  lands  or  public  property 
required  for  the  defence  of  the  Dominion.  Accordingly, 
when  lands  in  Ontario,  which  had  been  reserved  in  1763  for 
the  use  of  Indian  tribes,  were  surrendered  to  the  Dominion  in 
1873,  subject  to  a  qualified  privilege  of  hunting  and  fishing, 
it  was  decided  that  the  lands  were  the  beneficial  property, 
not  of  the  Dominion,  but  of  the  province,  subject  only  to  the 
qualified  rights  of  the  Indian  tribes  over  the  lands  (I).  Con- 
siderable difficulty  has  arisen  of  late,  because  the  British 
Columbia  Government  hold  that  if  any  native  lands  conveyed 
by  them,  under  the  thirteenth  section  of  the  terms  (m)  on 
which  the  province  joined  the  Union,  to  the  Dominion 
Government,  are  parted  with  by  that  government,  the  right  to 
the  lands  at  once  reverts  to  the  province,  so  that  the  Dominion 
cannot  sell  the  lands  and  apply  the  proceeds  for  the  benefit 
of  the  Indians. 

Further,  escheats  in  Canada  are  the  property  of  the  Crown 
in  the  province,  and  not  in  the  Dominion  (n).  This  was  much 
disputed  in  Canada,  where  the  view  held  was  rather  that  the 
Crown  was  only  fully  present  in  the  Dominion  Government, 

(k)  Colonial  Building  and  Invettment  Attociation  v.  Att.-Oen.  of  Quebec,  L.  R. 
9  App.  Cas.  157  ;  Lefroy,  Legislative  Power  in  Canada,  pp.  617  Mf. 

(/)  St.  Catherine's  Milling  and  Lumber  Co.  v.  Bey.,  L.  R.  14  App.  CM.  46; 
cf.  [1903]  A.  C.  73 ;  Lefroy,  p.  594,  n. 

(m)  Order  in  Council,  May  16th,  1871. 

(n)  Att.-Oen.  of  Ontario  v.  Mercer,  L,  R.  8  App.  CM.  767. 
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but  the  Privy  Council  decided  that  the  word  "  royalties  "  in 
the  section  109,  reserving  rights  in  lands  in  the  provinces  to 
the  provincial  governments,  conferred  on  the  Crown  in  the 
provinces  the  right  to  escheats.  Similarly  when  the  result  of 
an  ordinary  conveyance  of  land  hy  a  provincial  government 
to  the  Dominion  was  discussed  (o),  it  was  held  that  nothing 
save  express  words  would  be  adequate  to  transfer  the  right  of 
the  Crown  in  the  province  to  the  precious  metals  under  the 
lands  in  question,  another  emphatic  assertion,  as  against  the 
views  both  of  the  Dominion  Government  and  of  the  Canadian 
Supreme  Court,  of  the  fact  that  a  Canadian  province  is  still 
essentially  connected  with  the  Crown,  and  the  Lieutenant- 
Grovernor  is  really  a  representative  of  the  Crown. 

Further,  the  Courts  (p)  have  decided  that  the  right  of  the 
Parliament  of  Canada  to  legislate  for  the  peace,  order  and 
good  government  of  any  territory  not  included  in  any 
province,  gives  the  Parliament  the  widest  discretion  as  to  the 
character  of  the  legislation  which  it  may  enact,  and  obviously 
this  principle  extends  to  all  legislation  of  the  Canadian 
Parliament,  within  its  own  sphere  of  action,  and  no  Court 
can  question  its  acts  on  the  ground  that  in  the  opinion  of  the 
Court  they  are  not  really  calculated  to  secure  the  ends  aimed 
at.  This  was  one  of  the  points  taken  by  the  appellants  in 
the  case  of  the  rebel,  Biel. 

The  sole  control  of  the  criminal  law  given  to  the  Dominion 
excludes  the  right  of  the  provinces  to  punish  any  act  which 
is  criminal  at  the  common  law.  So  it  was  held  (q)  that  an 
enactment  of  Ontario  making  it  punishable  to  tamper  with 
a  witness  in  the  case  of  prosecutions  under  the  Liquor  Licence 
Act  was  ultra  vires,  as  the  act  was  already  an  offence  at  the 

(o)  Att.-Gen.  of  British  Columbia  v.  Alt. -Gen.  of  Canada,  L.  R.  14  App.  Gas. 
295  ;  Lefroy,  op.  cit.  pp.  609—611. 

(p)  Rid  v.  Beg.,  L.  R.  10  App.  Gas.  675. 

(q)  Bey.  v.  Lawrence,  43  Upper  Can.  Q.  B.  164. 
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common  law.  Nor  can  the  provincial  Courts  effect  any 
alteration  in  the  laws  of  evidence  in  criminal  matters  (r). 
It  appears  now  to  he  established  (s)  that  the  provincial  legis- 
latures can  inflict  both  fine  and  imprisonment  for  any  offence, 
and  can  make  the  imprisonment  carry  with  it  a  sentence  of 
hard  labour. 

The  control  over  marine  and  fisheries  conferred  on  the 
Dominion  does  not  extend  to  depriving  the  provinces  of  their 
ownership  of  the  beds  of  rivers  in  the  provinces  (t),  but 
merely  allows  the  Dominion  Parliament  to  regulate  gene- 
rally the  rules  of  fishing,  and  so  forth.  It  has  also  been 
held  that  the  provinces  cannot  confer  on  any  provincial 
company  the  right  to  obstruct  a  river  by  setting  booms 
across  it  (u). 

The  wide  term  "trade  and  commerce"  had  given  rise 
to  much  doubt.  It  has,  however,  been  decided  (JT]  that  its 
application  must  be  to  wide  legislative  powers,  such  as 
political  arrangements  as  to  trade,  or  arrangements  as  to 
inter-provincial  trade,  or,  perhaps,  general  regulations  for 
trade  throughout  the  Dominion,  but  that  it  certainly  does 
not  extend  to  the  regulation  of  particular  trades  in  particular 
provinces. 

On  the  other  hand,  the  general  control  of  property  and 
civil  rights  ascribed  to  the  provinces  must  be  read  subject 
to  the  powers  given  to  the  Dominion  to  deal  with  patents, 
copyright,  lands  reserved  for  Indians,  bankruptcy  and  insol- 
vency, and  the  general  right  of  the  Dominion  to  affect 
private  rights,  in  so  far  as  is  necessary  to  give  full  effect 
to  its  power  of  legislation  on  the  topics,  which  admittedly 

(r)  Reg.  v.  Roddy,  1  Cart.  709 ;  Lefroy,  op.  eit.  pp.  379,  467. 

(«)  Paige  v.  Griffith,  2  Cart.  324  ;  Lefroy,  op.  cit.  p.  38. 

(t)  Reg.  v.  Robertson,  2  Cart.  65. 

(«)  Queddy  Boom  Co.  v.  Davidson,  10  Can.  S.  C.  R.  222. 

(*)  Citizens'1  Insurance  Co.  v.  Parsons,  L.  R.  7  App.  Cas.  112. 
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fall  within  its  legislative  competence.  But  with  these  excep- 
tions the  power  is  plenary,  and  has  been  used  to  legislate  so 
as  to  alter  a  testator's  will  (y),  and  even  to  upset  the  ordinary 
rule  of  international  law  that  the  debts  belonging  to  persons 
not  domiciled  in  the  province  are  situated  at  the  place  of 
domicile  (z).  So,  also,  under  an  Act  of  1905,  the  Quebec 
Parliament  provided  for  the  levy  of  death  duties  on  property 
which,  under  the  ordinary  principles  of  private  international 
law,  would  not  be  deemed  to  be  situate  in  the  province  ; 
and  there  are  similar  laws  in  Ontario  and  Prince  Edward 
Island. 

Other  complicated  problems  arise  out  of  the  rule  as  to 
taxation.  The  provinces  can  only  raise  direct  taxation,  and 
accordingly  it  has  been  held  ultra  vires  for  a  province  to  raise 
money  by  what  was  in  effect  a  Stamp  Act  on  policies  of 
assurance  (a)  ;  and,  again,  a  tax  on  exhibits  in  a  Court  case 
is  an  indirect  tax,  as  the  person  who  files  the  exhibit  is  not 
necessarily  the  person  on  whom  the  burden  will  ultimately 
fall  (b).  On  the  other  hand,  a  tax  on  banks  in  proportion  to 
paid-up  capital  and  on  insurance  companies  on  a  sum  specified 
in  the  Act  was  held  to  be  legal,  on  the  ground  that  it  was 
the  intention  of  the  Act  that  the  corporations  themselves 
should  actually  bear  the  tax  (c).  And  the  taxation  may  be 
imposed  on  a  particular  locality  for  a  local  purpose,  and  need 
not  be  imposed  on  the  whole  province  for  a  provincial 
purpose  (d).  On  the  other  hand,  there  is  no  power  in  any 
provincial  legislature  to  levy  a  tax  on  the  salaries  of  federal 


(y)  Re  Goodhue,  1  Cart.  560. 

(2)  tfickle  v.  Douglas,  35  Upper  Can.  Q.  B.  126;  3?  ibid.  51.  This  is, 
however,  ultra  vires  the  province.  Cf.  Woodruff  \.  Att.-Gen.  for  Ontario, 
L.  R.  [1908]  A.  C.  508 ;  above,  p.  82. 

(a)  Att.-Gtn.for  Quebec  v.  Queen  Insurance  Co.,  L.  R.  3  App.  Gas.  1090. 

(b)  Att.-Gen.  of  Quebec  v.  Seed,  L.  R.  10  App.  Gas.  141. 

(c)  Bank  of  Toronto  v.  Lambe,  L.  R.  12  App.  Gas.  575. 

(d)  Dow  v.  Slack,  L.  R.  6  P.  C.  272. 
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officers,  as  this  would  be  an  interference  with  the  undoubted 
right  of  the  Federal  Government  to  fix  the  salaries  of  federal 
officers  (e) . 

The  province  can  levy  indirect  taxation  only  as  regards 
certain  licences,  but  the  issue  of  licences  is  not  confined  to  the 
raising  of  a  revenue,  as  suggested  by  the  wording  of  sub- 
section 9  of  section  92  of  the  Act,  as  it  has  been  held  that 
the  power  to  provide  for  municipal  institutions  includes  the 
power  to  issue  licences  as  a  mode  of  exercising  the  necessary 
control  over  matters  of  municipal  concern  (/). 

The  Dominion  cannot  in  any  way  alter  the  provisions  of 
the  constitutions  of  the  provinces,  which  is  a  matter  left 
entirely  for  the  provincial  Parliaments.  But  there  is  some 
difference  in  the  exact  relations  of  the  several  provinces  to 
the  central  power.  The  Dominion  primarily  consists  of  the 
provinces  of  Ontario,  Quebec,  Nova  Scotia,  and  New 
Brunswick,  which  all  joined  in  1867,  to  which  must  be  added 
British  Columbia  and  Prince  Edward  Island,  which  joined  in 
1871  and  1873  respectively,  under  special  conditions  (g), 
which,  however,  place  them  generally  in  the  position  of 
original  provinces.  Manitoba  was  created  by  Dominion 
legislation,  confirmed  by  an  Imperial  Act  of  1H71,  and  the 
same  Act  (h)  gave  the  Dominion  power  to  create  further  pro- 
vinces on  the  understanding  that  the  legislature  once  fixed 
could  not  be  altered  by  the  Dominion,  though,  with  the  con- 
sent of  the  new  province,  the  Dominion  could  alter  its 
boundaries.  The  Dominion  has,  however,  in  creating,  in 
1905,  Alberta  and  Saskatchewan,  made  little  change  from 
the  general  plan  of  provincial  government,  except  as  regards 
public  lands  and  minerals,  the  control  over  which  it  retains. 

(e)  Lcprohon  v.  City  of  Ottatra,  1  Cart.  592. 
(/)  Reg.  v.  Frawky,  7  Ontario  App.  Rep.  246. 
(?)  Orders  in  Council  of  May  16th,  1871,  and  June  26th,  1873. 
(h)  34  &  35  Viet.  c.  28. 
K.  L 
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An  interesting  example  of  the  conflict  of  the  powers  granted 
to  both  legislatures  is  to  be  found  in  the  case  of  the  permis- 
sion to  limit  emigration  to  the  province  given  by  section  95  of 
the  British  North  America  Act.  In  1878  the  Supreme 
Court  of  British  Columbia  held  that  an  Act  passed  by  the 
provincial  legislature  in  the  preceding  Session  was  invalid, 
because  it  required  every  Chinese  person  over  twelve  years  of 
age  to  take  out  a  licence  every  three  months,  paying  ten 
dollars  on  each  occasion  in  lieu  of  other  taxation,  as  it  lay 
with  the  Dominion  Parliament  to  legislate  on  trade  and  com- 
merce, the  rights  of  aliens,  and  the  obligation  of  treaties  (*). 
In  1884  the  provincial  legislature  passed  another  Act  to  cause 
Chinese  to  pay  a  licence  fee,  and  prohibiting  the  entrance  of 
Asiatics,  but  this  legislation  was  disallowed  (&).  In  1905 
and  in  1907  fresh  Acts  were  passed  imposing  a  dictation  test 
on  the  entrance  of  immigrants,  but  on  both  occasions  the 
Acts  were  not  permitted  to  come  into  force  by  the  Dominion 
Government.  In  1908,  on  the  other  hand,  the  Act  was  per- 
mitted to  become  law,  but  was  finally  held  by  the  Supreme 
Court  of  the  province  to  have  no  effect.  As  against  Japanese 
immigrants  it  was  inoperative,  because  its  terms  conflicted 
with  the  terms  of  the  Dominion  Act,  confirming  and  giving 
statutory  force  to  the  Canadian  adherence  to  the  Japanese 
Treaty  of  1894.  In  the  case  of  Asiatics,  it  was  contrary  to 
the  provisions  of  the  Dominion  immigration  law  as  consoli- 
dated in  1906,  under  which  there  was  a  statutory  duty  on 
the  officials  of  the  government  to  permit  the  immigration 
into  Canada  of  any  person  who  passed  the  tests  prescribed 
by  the  Dominion  legislation.  It  would,  therefore,  appear 

(i)  Lefroy,  op.  cit.  p.  423  :  British  Columbia  Sess.  Papers,  1879. 

(k)  Cf .  also  Union  Colliery  Co.  of  British  Columbia  v.  Brydtn,  L.  R.  [1899] 
A.  C.  580,  where  a  British  Columbia  Act  forbidding-  the  employment  of 
Chinese  underground  was  held  in  effect  to  be  intended  to  prohibit  their 
residence  in  the  province  ;  but  the  disqualification  of  Japanese  voting  is 
infra  vires;  see  Cunningham  v.  Tomty  Homma,  L.  R.  [1903]  A.  C.  151, 
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that  any  immigration  legislation  which  British  Columbia 
could  frame  would  be  ultra  vires,  or  rather  without  effect,  as 
repugnant  to  Dominion  legislation  binding  on  the  province. 

The  case  illustrates  the  fact  that  the  Dominion  has  a  right 
to  disallow  the  Acts  of  the  provinces  when  it  deems  them  con- 
trary to  the  interests  of  the  Dominion  at  large.  The  pro- 
priety of  the  exercise  of  the  power  can  hardly  be  questioned 
when  the  point  at  issue  is  legislation  by  the  provincial  Par- 
liament on  matters  which  are  within  the  control  of  the 
Dominion.  The  question  of  the  general  exercise  of  this 
power  of  disallowance  which  was  conferred  upon  the 
Dominion  Governor- General  by  the  British  North  America 
Act  of  1867,  superseding  the  right  of  the  Crown  to  disallow 
provincial  Acts,  was  carefully  considered  by  the  Dominion 
Minister  of  Justice  in  1868,  when  the  Acts  of  the  provinces 
first  came  before  the  notice  of  the  Federal  Government.  It 
was  then  laid  down  that  interference  with  provincial  legisla- 
tion should  be  restricted  within  the  narrowest  possible  limits, 
and  should  be  confined  to  cases  in  which  the  law  was  con- 
sidered to  be  ultra  vires  the  provincial  legislature  or  incon- 
sistent with  Dominion  legislation,  or  where  the  proposed 
enactment  was  contrary  to  the  policy  which,  in  the  opinion  of 
the  Governor-General  in  Council,  should  prevail  throughout 
the  Dominion  in  regard  to  the  point  at  issue. 

Disallowance  on  the  first  of  the  grounds  is  not  at  all  rare, 
and,  indeed,  if  the  provinces  are  to  have  full  self-government, 
it  would  be  extremely  inconvenient  that  there  should  be  many 
doubtful  statutes  on  the  law  books  of  the  provinces.  But 
disallowance  is  confined  as  a  rule  to  fairly  clear  cases  of 
legislation  ultra  pjrw:  in  doubtful  cases  the  rule  is  to  point 
out  to  the  province  the  part  of  the  law  which  requires  altera- 
tion, and,  if  the  province  undertakes  amendment,  to  leave  the 
Act  in  operation,  while  if  the  matter  is  quite  doubtful,  the 
law  may  be  left  to  the  Courts  to  pronounce  upon.  Instances 

i.  ',' 
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of  such  disallowance  occurred  more  frequently  in  the  early 
years  after  confederation,  before  the  real  limits  of  the  powers 
of  the  Dominion  and  the  provinces  were  fixed,  and  they  have 
been  more  rare  of  late  years.  For  example,  in  18*3  the 
Governor-General  disallowed  an  Act  of  New  Brunswick  which 
purported  to  interfere  with  the  navigation  of  the  St.  John 
river,  and  in  1887  a  Manitoba  Act  affecting  the  office  of  the 
Lieutenant-Governor.  In  1869,  after  reference  to  the  law 
officers  of  the  Crown  in  England,  the  Govern  or- General 
disallowed  an  Act  of  the  Ontario  Parliament,  which  purported 
to  define  the  privileges  of  the  Legislative  Assembly  as  being 
ultra  vires.  On  the  other  hand,  though  regarding  as  of 
doubtful  validity,  the  Dominion  Government  did  not  press  for 
the  disallowance  of  another  Act  on  the  subject  passed  in  1876, 
and  the  Supreme  Court  eventually  upheld  the  power  of  the 
provincial  legislatures  to  pass  such  Acts.  In  all  only  seventy 
Acts  of  the  12,843  passed  by  the  provinces  up  to  1890 
have  been  disallowed,  which  shows  how  carefully  the  power 
to  disallow  has  been  exercised  (/). 

Very  grave  difficulties  have  arisen  in  the  question  of  the 
disallowance  of  provincial  Acts  which  are  admittedly  within 
the  powers  of  the  provincial  legislatures.  The  only  justifica- 
tion for  such  action  is,  as  the  Privy  Council  of  Canada 
recognised  in  1 868,  and  again  in  disallowing  certain  Manitoba 
Acts  in  1 885,  the  belief  that  the  policy  embodied  in  the  Acts 
is  directly  counter  to  the  interests  of  the  Dominion  as  a  whole. 
In  1871  the  legislature  of  New  Brunswick  passed  certain 
Acts  relative  to  education,  which  the  Governor- General  was 
advised  by  the  Minister  of  Justice  should  be  left  to  its  opera- 
tion as  it  was  within  the  competence  of  the  province  under 

(t)  See  Canada  Sess.  Papers,  1882,  No.  141;  1885,  No.  29;  Report  of 
Minister  of  Justice,  April  1st,  1886  ;  Sess.  Papers,  1889,  No.  47;  1893,  No.  33  ; 
and  Lefroy,  op.  cit.  pp.  140 — 201.  For  the  question  of  the  province*  versus 
the  federation,  cf.  Egerton,  Canada,  pp.  314 — 325 ;  Todd,  Resp.  Govt., 
pp.  521  neq. 
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the  North  America  Act.  But  as  it  interfered  with  the 
privileges  in  fact  enjoyed  by  Roman  Catholics  before  the 
Act  was  passed,  the  Dominion  House  of  Commons  desired 
that  the  law  officers  of  the  Crown  should  be  consulted  as 
to  whether  there  was  not  ground  for  remedial  legislation. 
The  law  officers,  however,  advised  that  there  was  no  case 
for  remedial  legislation,  and  the  Privy  Council  decided  that 
the  matter  was  not  one  in  which  thej  could  intervene.  On 
learning  this  result,  the  Canadian  House  of  Commons  asked 
that  the  Governor- General  should  be  advised  to  disallow 
certain  amending  Acts  passed  by  the  provincial  government 
at  the  last  session  of  the  legislature,  but  the  Governor-General 
only  agreed  on  the  advice  of  Ministers  to  refer  home  for 
instructions,  when  he  was  directed  to  leave  the  Acts  to  their 
operation,  as  they  were  within  the  constitutional  powers  of 
the  province  (m).  In  1875,  the  legality  of  the  law  having 
in  the  meantime  been  affirmed  by  the  Supreme  Court  and  the 
Privy  Council,  the  Commons  petitioned  the  Crown  to  use  its 
influence  with  the  province  to  secure  the  establishment  of 
separate  Catholic  schools,  but  the  Crown,  while  expressing 
the  hope  that  the  province  would  take  any  necessary  measures 
to  relieve  the  situation,  replied  that  the  interference  with  the 
province  asked  for  would  be  very  undesirable. 

The  same  question  arose  again  in  1877,  when  Prince 
Edward  Island  legislated  as  to  public  schools.  The  new 
Act  only  continued  the  old  law  as  to  non-sectarian  education, 
but  it  ignored  certain  illegal  practices  under  which  the 
Catholics  had  introduced  books  of  their  own  choosing  into 
the  schools.  The  Catholics  petitioned  the  Governor-General 
to  disallow  the  law,  but  the  Minister  of  Justice  advised  that 
disallowance  would  be  improper,  as  the  matter  was  within 
the  competence  of  the  legislature,  though  certain  provisions 
appeared  severe  and  arbitrary.  In  188 1 ,  on  the  other  hand, 

(m)  Canada  &*».  Paper*,  1877,  No.  8». 
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an  Ontario  Act 'was  disallowed  because  it  violated  private 
rights  without  making  compensation,  and  the  Ontario 
Parliament  vehemently  protested  against  the  disallowance 
on  the  ground  that  every  Act  within  the  competence  of  the 
legislature  should  be  allowed.  In  1885,  several  Acts  of 
Manitoba  were  disallowed  because  they  conflicted  with  the 
railway  policy  of  the  Dominion,  under  which>  as  expressed 
in  the  agreement  with  the  Pacific  Railway  Company,  no  line 
was  to  be  authorized  for  twenty  years  within  fifteen  miles  of 
latitude  49,  or  south  of  the  Pacific  Railway  unless  it  ran 
south-west  (n) .  But  in  1888  the  Federal  Government  in 
effect  yielded  by  buying  the  company's  rights. 

Despite  the  protest  of  the  provincial  governments,  it  must 
be  assumed  that  the  Dominion  Government  has  established 
its  claim  to  disallow  any  Act  it  pleases,  and  that  the  duty 
of  disallowance  rests  with  the  Governor-General  in  Council. 
A  different  opinion  was  held  by  the  Secretaries  of  State  in 
the  period  1869  to  1877.  It  was  then  decided  by  Lord 
Granville  in  1869  that  it  was  the  duty  of  the  Governor- 
General  as  a  rule  to  act  on  the  advice  of  his  Ministers  in 
deciding  as  to  the  allowance  of  provincial  Acts,  but  he 
expressly  reserved  the  cases  in  which  the  Governor- General 
might  think,  despite  the  advice  of  Ministers,  that  an  Act 
ought  not  to  be  allowed  to  come  into  force.  In  1872,  how- 
ever, the  Lord  President  of  the  Council,  in  refusing  to  inter- 
vene in  the  matter  of  a  New  Brunswick  Education  Bill,  did 
so  on  the  ground  that  the  decision  as  to  such  Bills  was  vested 
in  the  Governor- General  acting  under  the  advice  of  his  con- 
stitutional advisers,  and  that  the  Queen  in  Council  had  no 
jurisdiction  in  the  matter.  The  last  part  of  the  reason  was 
sufficient  to  dispose  of  the  appeal  for  interference,  but  on  the 
first  part  Mr.  Blake  based  an  argument  that  the  power  to 
disallow  could  only  be  exercised  validly  on  the  advice  of 

(n)  Mvmro,  Constitution  of  Canada,  pp.  260  seq. 
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Ministers,  so  that  a  Governor-General  who  wished  to  dis- 
allow on  imperial  grounds  must  find  Ministers  to  do  so. 
Lord  Kimberley  had  in  1873  by  anticipation  contradicted 
this  doctrine  by  asserting  that  the  power  of  disallowance  was 
one  for  the  individual  discretion  of  the  Governor- General, 
and  Lord  Carnarvon,  in  reply  to  Mr.  Blake's  memorandum, 
asserted  the  principles,  that  the  British  North  America  Act 
did  not  contemplate  the  interference  of  the  Dominion  Parlia- 
ment or  the  government  in  cases  of  Acts  which  were  within 
the  powers  of  the  provincial  legislatures,  and  that  the  power 
of  disallowance  rested  with  the  Governor-General.  Mr.  Blake 
demurred  to  this  conclusion,  and  the  Secretary  of  State 
replied  by  urging  that  the  section  90  of  the  British  North 
America  Act,  which  gave  the  power  of  disallowance  of  pro- 
vincial Acts,  vested  it  in  the  Governor- General  alone.  He 
suggested  that  the  Governor- General  must  act  with  the 
advice  of  his  Ministers,  but  that  he  need  not  necessarily 
accept  it.  This  suggestion  and  the  argument  from  the 
wording  of  the  clause  were  both  attacked  by  Mr.  Blake,  and 
the  controversy  then  closed.  But  the  result  was  favourable 
to  the  contention  of  Mr.  Blake,  as  the  power  has  since  always 
been  used  on  the  advice  of  Ministers,  and  never  in  contra- 
diction to  their  advice.  In  fact,  it  would  seem  in  strict  law 
to  be  necessary  that  any  disallowance  should  be  made  in 
Council,  because  the  rules  as  to  the  dijsallowauce  of  provincial 
Acts  are  to  be  the  same  under  the  British  North  America 
Act  as  those  for  the  disallowance  of  Dominion  Acts,  with  the 
substitution  of  the  Governor- General  for  the  Queen,  and  the 
power  to  disallow  Dominion  Acts  can  only  be  exercised  in 
Council.  If,  therefore,  a  Governor-General  tried  to  disallow 
a  provincial  Act  without  the  concurrence  of  Ministers  the 
validity  of  the  disallowance  might  be  questioned  in  the 
Courts  (o). 

(o)  See  Canada  Seu.  Papers,   1876,  No.   llti.     Jeiikyns'  view  that  the 
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Of  course,  the  result  is  anomalous,  as  it  leaves  it  open  to  a 
provincial  legislature  to  pass  an  Act  which  tells  against 
imperial  interests  and  which,  if  passed  by  a  colonial  govern- 
ment, would  not  be  allowed  to  remain  in  operation.  Pre- 
sumably the  danger  is  less,  because  the  provinces  are  not 
empowered  to  legislate  on  the  important  imperial  matters 
such  as  treaty  rights,  aliens,  naturalisation,  &c.  But  the 
Imperial  Government  retains,  of  course,  full  power  and  right 
to  suggest  alterations  of  provincial  laws  to  the  Dominion, 
and  to  ask  the  Dominion,  if  necessary,  to  disallow  Acts,  while 
in  the  long  run  an  Imperial  Act  could  cancel  any  provincial 
Act  or  could  restore  to  the  Governor-General  the  power  of 
disallowing  in  his  capacity  as  an  imperial  officer.  For 
example,  the  Imperial  Government  in  the  year  1899  moved 
the  Dominion  Grovernment  to  see  to  the  disallowance  of  Acts 
passed  by  the  British  Columbia  Grovernment  unfavourable  to 
the  Japanese,  and  the  Dominion  Government  acted  on  their 
representations,  while  the  disallowance  of  British  Columbia 
Acts  in  1905  and  1907  were  based  on  imperial  as  well  as 
Dominion  wishes. 

As  regards  executive  control  over  the  provincial  govern- 
ments, the  Dominion  Government  stands  very  much  in  the 
position  of  the  Imperial  Government  towards  that  of  the 
Dominion,  though  the  latter  naturally  interferes  much  more 
with  provincial  rights  on  federal  grounds  than  the  Imperial 
Government  with  Dominion  rights  on  Imperial  grounds. 
The  position  of  the  Lieutenant- Governors  is  in  some  respects 
anomalous,  as  they  are  appointed  by  the  Governor- General 
on  the  advice  of  his  Ministers,  and  can  be  dismissed  by  him 
alone.  It  was,  accordingly,  long  argued  that  they  were 
merely  Dominion  officials,  and  unable  to  exercise  any  part  of 
the  royal  prerogatives,  while  the  legislatures  of  the  provinces 

Governor- General  can   disallow  provincial  Acts  (Jirittnh  little  and  Jurisdic- 
tion, p.  119J  is  certainly  incorrect.     Of.  Lefroy,  op.  cit.  p.  202. 
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were  considered  incompetent  to  affect  by  their  legislation  the 
prerogative.  This  doctrine  has  been  finally  exploded  by  a 
series  of  decisions  of  the  Privy  Council,  the  last  of  which 
decided  that  the  Lieutenant-Governors  can  be  authorized  by 
statute  to  appoint  King's  Counsel  and  to  assign  them  pre- 
cedence in  the  province,  while  other  decisions  mentioned 
above  established  the  right  of  the  Crown  in  the  province  to 
such  prerogative  rights  as  escheats  (p).  The  Lieutenant- 
Governors  are  appointed  by  Commissions  under  the.  Great 
Seal  of  Canada,  and  in  just  the  same  way  as  the  Governors 
of  Colonies  from  the  Secretary  of  State,  they  receive 
instructions  as  to  the  conduct  of  their  duties  from  the 
Secretary  of  State  for  Canada,  who  represents  the  Dominion 
Government.  The  control  of  the  Dominion  is  made  secure 
by  the  right  of  dismissal  for  cause  assigned,  but  the  assigning 
of  a  reason,  which  must  be  communicated  to  the  Lieutenant- 
Governor  and  to  the  Parliament  of  Canada,  does  not  impose 
any  restriction  on  the  right  of  dismissal :  it  merely  ensures 
that  the  ground  must  be  made  public,  and  facilitates  a  dis- 
cussion on  the  action  of  the  government  as  regards  the 
dismissal. 

The  position  of  a  Lieutenant- Governor  is  therefore  by  no 
means  altogether  easy.  He  is  bound  both  by  his  instructions 
and  by  constitutional  practice  to  carry  on  the  government  of 
the  province  by  means  of  a  provincial  Ministry,  which  may 
or  may  not  be  in  harmony  with  the  Dominion  Government ; 
in  many  cases  it  is  simply  not  in  such  harmony.  If  he  does 
not  manage  to  find  Ministers,  he  could  not  reasonably  con- 
tinue in  office  ;  but  clearly  if  the  Dominion  insisted  on  trying 
to  make  him  a  political  machine  for  Dominion  ends,  he 
would  not  be  able  to  find  men  prepared  and  able  to  carry 
on  the  government  of  the  province.  Accordingly,  the 
Dominion  Government,  as  a  general  rule,  observes  an 

(p)  Of.  Lefroy,  op.  eit.,  pp.  90  *q. 
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attitude  of  strict  political  neutrality  in  such  matters  (<?), 
and  only  intervenes  in  questions  where  the  Dominion 
interests  are  believed  to  he  deeply  involved.  This  rule  has 
not  been  without  exception,  and  the  classical  example  of 
interference  is  that  of  the  dismissal  of  Mr.  Luc  Letellier  de 
St.  Just,  the  Lieutenant- Governor  of  Quebec,  by  the  Mac- 
donald  Ministry  in  1879,  an  instance  in  which  the  Dominion 
must  be  admitted  to  have  overstepped  the  bounds  of  its  func- 
tions. In  March,  1878,  Mr.  Letellier  dismissed  the  De 
Boucherville  Ministry  because  he  found  that  they  were  bent 
on  pursuing  a  policy  of  railway  construction  to  which  he  was 
not  prepared  to  assent,  and  which  he  believed  to  be  due  to  a 
corrupt  pressure  brought  to  bear  on  them  by  irregular  com- 
binations of  members  for  political  considerations  to  promote 
a  lavish  expenditure  on  subsidies  to  railways.  The  Leader  of 
the  Opposition,  Mr.  Joly,  accepted  the  task  of  forming  a 
Ministry,  and,  finding  himself  defeated  in  the  Assembly, 
asked  for  and  received  a  dissolution,  which  returned  him  to 
power  and  enabled  him  to  proceed  with  business.  The 
ex-government  then  appealed  to  the  Opposition  in  the 
Dominion  Parliament,  and  the  matter  was  debated  in  the 
Dominion  Senate  and  House  of  Commons,  the  motion  of 
censure  of  Mr.  Letellier's  action  being  carried  in  the  Con- 
servative Senate  but  rejected  by  the  Liberals  in  the 
Commons.  But  the  Dominion  Parliament  was  dissolved 
that  year  owing  to  efflux  of  time,  and  the  Mackenzie 
Administration,  on  being  beaten  at  the  polls,  gave  place  to 
that  of  Sir  John  Macdouald  ;  and  while  no  official  action  was 
taken  by  the  government,  their  supporters  raised  the  matter 


(q}  This  does  not,  of  course,  prevent  the  intervention  of  individual  Ministers 
in  non-federal  politics,  as,  for  example,  of  Mr.  Fielding  in  Nova  Scotia,  of 
which  he  was  formerly  Premier.  The  passing  of  proviucial  statesmen  into 
federal  politics  is  interesting  and  characteristic.  Australia  promises 
differently. 
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in  the  Commons,  with  the  result  that  a  majority  of  eighty- 
five  voted  that  Mr.  Letellier's  dismissal  of  his  Ministers  was 
unwise,  and  subversive  of  the  position  of  Ministers  under 
responsible  government.  The  Prime  Minister  then  repre- 
sented to  the  Governor-General  that,  in  view  of  the  resolu- 
tion of  the  Senate  in  1878  and  of  the  Commons  in  1879,  the 
usefulness  of  Mr.  Letellier  as  a  Lieutenant- Governor  was 
gone,  and  they  asked  for  his  dismissal.  The  Governor- 
General  was  unwilling  to  accept  this  advice,  and  considered 
that  the  dismissal  would  form  a  dangerous  precedent ;  and, 
on  the  suggestion  of  Lord  Lome,  the  matter  was  referred 
home  to  the  Secretary  of  State,  while  the  Quebec  government 
sent  home  their  Premier  to  argue  in  favour  of  the  Lieutenant- 
Governor's  action  and  against  any  interference  with  provincial 
rights.  It  was  suggested  by  Mr.  Joly  that  a  reference  to 
the  Privy  Council  would  be  a  satisfactory  means  of  disposing 
of  the  question,  but  the  Secretary  of  State  negatived  the  pro- 
posal on  the  ground  that  there  was  no  basis  on  which  the 
Privy  Council  could  exercise  jurisdiction,  the  Dominion 
Government  not  haviug  assented  to  that  means  of  procedure, 
and  there  being  no  way  of  enforcing  any  decision  arrived  at 
by  the  Privy  Council.  Finally,  the  Secretary  of  State  gave 
his  decision,  which  he  based  solely  on  the  constitutional 
position  of  the  Governor-General  and  not  on  the  merits 
of  the  case.  He  laid  down  the  view  that  the  matter  was 
essentially  a  local  one  in  which  the  usual  rule  of  acting 
on  ministerial  responsibility  naturally  applied,  and  he 
negatived  the  argument  against  this,  which  had  been  derived 
from  the  wording  of  sect.  59  of  the  British  North  America 
Act,  which  assigns  the  appointment  of  the  Lieutenaut- 
Governor  to  the  Governor-General  in  Council,  but  the 
dismissal  to  the  Governor-General  simply.  But,  at  the  same 
time,  while  giving  the  ruling  that  the  matter  was  one  in 
which  the  Governor-General  should  not  overrule  Miuibters,  he 
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expressly  laid  stress  on  the  fact  that  the  appointment  of 
Lieutenant- Governors  was  intended  to  be  for  five  years  unless 
they  were  removed  for  grave  reason,  and  that  disagreement  in 
political  opinions  from  those  in  power  at  Ottawa  could  not  be 
deemed  adequate  reason  for  so  summary  a  step  as  dismissal. 
The  Dominion  Government,  however,  though  showing  appre- 
ciation of  the  arguments  of  the  Secretary  of  State,  persisted 
in  advising  the  dismissal  of  Mr.  Letellier,  and  the  Governor- 
General,  in  accordance  with  the  advice  tendered  to  him, 
accepted  the  Order  in  Council  dismissing  the  Lieutenant- 
Governor,  in  whose  place  Mr.  Bobitaille  was  appointed. 

A  good  deal  of  quite  indefensible  argument  (r)  was  used 
by  Mr.  Letellier's  supporters  during  the  crisis,  and  he  himself 
asserted,  in  a  memorandum  in  his  defence,  that  he  was 
irresponsible  for  acts  performed  within  the  legitimate  sphere 
of  the  duties  prescribed  to  him  by  the  British  North  America 
Act.  To  admit  this  would  be  impossible,  and  subversive  of 
the  parallel  position  assigned  to  the  Lieutenant-Governors  as 
regards  the  Dominion  Government  with  that  of  the  Governor- 
General  as  regards  the  Imperial  Government.  But,  on  the 
other  hand,  the  Lieutenant-Governor  had  even  a  greater 
claim  on  the  consideration  of  the  Dominion  Government 
than  the  Governor- General  on  the  Imperial  Government, 
for  the  post  of  the  former  represented  an  essential  com- 
promise in  the  desire  to  reconcile  the  local  autonomy  of  the 
province  with  the  Dominion  control  of  the  federation.  This 
fact  is  recognized  in  the  provision  for  a  five  years'  tenure  of 
office  and  dismissal  only  on  reason  assigned  and  made  known 
to  Parliament,  whereas  the  imperial  officer  has  no  fixed 


(r)  Contrast  the  case  of  the  dismibsal  of  Mr.  T.  Mclnnes  in  1900  from  the 
government  of  British  Columbia,  because  he  insisted  in  dismissing  Ministers 
who  were  opposed  to  the  Liberals  in  federal  politics,  in  the  hope  of  securing 
a  Ministry  in  political  sympathy  with  his  party.  Canada  Sess.  Papers,  1900, 
No.  174. 
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tenure  of  office,  and  his  removal  can  be  made  at  pleasure 
without  any  cause  whatever  being  given.  The  argument 
against  the  Lieutenant-Governor's  action  as  inconsistent  with 
the  place  assigned  the  Ministry  by  the  rules  of  responsible 
government  could  not  be  considered  at  all  satisfactory.  It 
would,  indeed,  be  a  complete  negation  of  responsible  govern- 
ment as  understood  in  the  Colonies  to  lay  down  the  rule  that 
a  Governor  must  always  accept  ministerial  advice(«).  It 
is  sufficient  that  he  should  be  bound  to  do  so  or  to  find 
other  advisers.  This  the  Lieutenant-Governor  was  both 
ready  and  able  to  do,  and  his  new  Ministry  was  quite 
adequate  to  all  purposes  of  government.  Under  these 
circumstances  the  removal  could  only  be  regarded  as  a 
mere  act  of  party  spirit,  and  the  action  was  none  the  less 
discreditable  to  the  Dominion  Government  that  it  was  not  due 
to  any  overt  act  on  their  part,  but  was  forced  on  them  by  the 
action  of  their  supporters.  The  responsibility  rested  on  them 
to  secure  that  no  use  should  be  made  of  mere  party  feeling  in 
a  matter  affecting  vitally  the  independence  of  provincial 
government  within  its  own  limits,  and  Professor  Egerton,  in 
his  recent  History,  notes  as  significant  that  no  mention  is 
made  of  the  episode  of  the  dismissal  of  Mr.  Letellier  in  the 
official  record  of  the  doings  of  Sir  John  Macdonald,  from 
which  it  may  fairly  be  deduced  that  that  statesman  was  not 
especially  proud  of  his  part  in  the  action  taken  (t). 

There  has  been  no  repetition  of  such  interference  with  the 
acts  of  any  provincial  Lieutenant-Governor,  though  the 
Ottawa  government  retains  of  course  the  right  to  instruct 
their  Lieutenant-Governors  in  all  matters  in  which  they 
regard  Dominion  interests  as  involved,  and  the  Lieutenant- 
Governor  is  bound  to  obey  these  instructions,  even  if  such 
obedience  brings  him  into  conflict  with  opinion  in  the  pro- 

(*)  See  Chap.  IV.,  and  p.  29,  note(f). 

(t)  Parl.  Papers  [C.  2445]  ;  Egerton,  Canada,  p.  316. 
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vince.  For  instance,  in  1907  the  Parliament  of  British 
Columbia  passed  a  Bill  to  put  restrictions  on  the  entry  of 
immigrants  which  was  intended  to  keep  out  Japanese  and 
British  Indians,  and  the  Lieutenant- Governor  was  instructed 
not  to  assent  to  it.  On  the  other  hand,  in  If* 08  he  was 
instructed  to  assent  to  an  Act  in  similar  terms,  because  the 
Dominion  Government  thought  it  better  to  take  the  matter 
out  of  the  hands  of  the  local  government,  and  leave  the 
question  of  the  validity  of  the  law  to  the  judgment  of  the 
Courts. 

While  the  Dominion  has  thus  a  certain  measure  of  control 
over  the  provincial  governments,  and  in  the  appointment  of 
all  the  Judges  of  the  Supreme  Courts,  &c.  (w),  the  provinces 
are  supposed  to  have  their  interests  represented  in  the 
Dominion  Parliament  by  the  Senate,  which  is  composed  at 
present  of  eighty-seven  members,  of  whom  twenty-four  repre- 
sent Ontario,  twenty-four  Quebec,  ten  Nova  Scotia,  ten  New 
Brunswick,  three  British  Columbia,  and  four  each  the  four 
remaining  provinces.  These  numbers  are  fixed  by  the 
British  North  America  Act,  save  only  that  an  Imperial  Act  of 
1886  has  provided  that  the  Dominion  Parliament  can  make 
provision  for  the  representation  in  the  Senate  of  new  pro- 
vinces. Theoretically,  therefore,  the  provinces  should  have 
a  very  adequate  protection  to  their  wishes  in  the  Senate, 
subject  to  the  fact  that  the  numbers  of  the  Senate  are  based 
not  on  an  equal  representation  of  all  provinces  (#),  but  an 
equal  representation  of  Ontario  and  Quebec,  and  an  equal  but 
smaller  representation  of  Nova  Scotia  and  New  Brunswick. 
This  latter  fact  may  in  part  explain  the  undoubted  fact  that 
the  Senate  has  not  played  any  very  definite  part  in  Canadian 
history.  Its  composition  and  uses  received  a  most  searching 

(«)  30  &  31  Viet.  c.  3,  s.  96. 

(x)  Harrison  Moore,  Commonwealth  of  Au&tralia,  p.  118.  The  Australian 
Senate  has  an  equal  number  (six)  for  each  original  State. 
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criticism  in  debates  in  1908  in  the  Senate  itself  and  in  the 
House  of  Commons,  in  which  were  discussed  in  detail  the 
possibilities  of  making  it  more  effective  as  a  revising  and 
critical  body.  It  was  suggested  that  it  would  be  desirable  to 
make  it  elective,  but  this  plan  did  not  seem  on  the  whole  to 
be  favoured  by  the  majority  of  the  House  of  Commons. 

The  small  part  played  by  the  Senate  is  no  doubt  due  in 
the  long  run  to  the  fact  that  senators  are  nominated,  and 
thus  have  no  control  of  the  purse,  and  feel  that  they  cannot 
claim  to  speak  as  the  representatives  of  Canada.  In  one 
respect  the  Senate's  position  is  very  strong;  it  cannot  be 
swamped  by  the  government  of  the  day  to  give  themselves  a 
party  majority  ;  the  total  number  of  senators  who  can  be 
added,  even  in  an  emergency,  is  six,  and  the  power  to 
summon  this  number  is,  by  the  Act  of  1867,  vested  in  the 
Crown  on  the  recommendation  of  the  Governor-General. 
An  application  for  the  exercise  of  the  power  has  only  once 
been  made  in  1873,  when  the  government,  in  order  to 
facilitate  the  control  of  public  business  in  the  House,  asked 
for  the  addition  of  six  members.  The  request  was  refused 
by  the  Secretary  of  State  on  the  ground  that  the  power  given 
by  the  Act  was  clearly  intended  to  be  quite  an  exceptional 
power,  only  to  be  used  in  the  event  of  such  a  deadlock 
between  the  Houses  as  could  only  be  removed  by  the  inter- 
vention of  the  Crown,  and  such  as  could  be  satisfactorily 
removed  by  the  proposed  addition  of  so  small  a  number  of 
senators. 

There  remains,  however,  to  the  provinces  the  resource  of 
an  appeal  to  the  Imperial  Government.  The  arrangements 
of  1^67,  and  the  subsequent  proceedings  by  which  new 
provinces  were  admitted,  are  regarded  as  a  quasi-treaty, 
which,  like  treaties  generally,  cannot  be  modified  at  the 
pleasure  of  any  one  party  to  the  compact,  and  the  Imperial 
Government  has  on  various  occasions  asserted  its  readiness  to 
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intervene  in  questions  of  this  kind,  at  least,  to  the  extent  of 
suggestion  and  discussion.  In  1868  the  Assembly  of  Nova 
Scotia  appealed  to  the  Secretary  of  State  on  the  ground  that 
the  Act  of  Union  was  not  really  advantageous  to  the  province, 
that  it  had  been  passed  without  the  people  of  the  province 
being  fully  consulted,  and  asked  that  it  might  be  repealed. 
The  Imperial  Government  declined  to  reverse  the  policy  of 
union,  but  made  such  representations  to  the  Dominion 
Grovernment  as  secured  the  passing  of  measures  to  allay  the 
discontent  of  the  province  (y).  In  1873  the  government  of 
British  Columbia  made  very  strong  protests  against  the 
delays  taking  place  in  connection  with  the  completion  of  the 
intercolonial  railway,  and  after  much  discussion  the  Secretary 
of  State  arbitrated  between  the  two  parties  and  settled  terms 
of  compromise.  Further  delay,  however,  occurred,  and  for 
years  there  was  trouble  between  the  two  governments,  which 
successive  Governors- General  endeavoured  to  allay  by  their 
personal  efforts,  and  eventually,  by  mutual  forbearance,  the 
whole  problem  was  solved  and  the  railway  construction 
ended  (z).  Curiously  enough,  with  regard  to  the  same 
province,  a  new  cause  of  quarrel  arose  in  1907  on  the 
question  of  the  increase  of  the  provincial  subsidies  of  the 
Dominion.  British  Columbia  and  all  the  other  provinces 
were  granted  increases  after  a  conference  between  all  the 
parties  interested,  but  the  government  of  British  Columbia 
claimed,  on  account  of  her  limited  resources  and  the  vast 
amount  of  developmental  work  needed  to  render  the  province 
as  flourishing  as  it  should  be,  that  a  special  allowance  should 
be  made,  and  though  the  Dominion  and  the  other  provincial 
governments  were  ready  to  give  an  allowance  over  and  above 
the  ordinary  subsidy,  they  differed  by  a  hundred  thousand 
dollars  a  year  as  to  the  amount.  When,  therefore,  the 

(y)  Canada  Sess.  Papers,  1869,  No.  9;  1870,  No.  41. 

(z)  Ibid.  1875,  No.  19 ;  1876,  No.  41  ;  Egerton,  Canada,  pp.  291  seq. 
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Dominion  Government  came  to  England  and  asked  the 
Imperial  Government  for  an  amendment  of  the  British 
North  America  Act  the  British  Columbia  Government  sent 
in  opposition  a  delegation  to  persuade  the  Imperial  Govern- 
ment to  insist  on  the  increase  of  the  British  Columbia 
subsidy.  The  Imperial  Government  naturally  declined  to 
set  themselves  up  as  a  Court  of  Appeal  in  the  matter,  and 
felt  that  they  could  not  insist  on  subjecting  all  the  other 
provinces  and  also  British  Columbia  to  loss  of  the  increased 
subsidies  which  were  being  offered  by  holding  up  matters  for 
a  further  consideration  of  the  provincial  claim,  but  in 
announcing  this  decision  to  the  Premier  of  British  Columbia 
it  was  clearly  pointed  out  that  the  Imperial  Government 
recognised  that  the  matter  was  one  in  which  the  relations 
between  the  Dominion  and  provincial  governments  were 
rather  of  a  treaty  character  than  those  of  mere  law  (a). 

The  provinces  are  also  protected  against  the  encroachment 
of  Dominion  rights  by  the  fact  that  the  Supreme  Court  has 
no  jurisdiction  in  cases  of  disputes  between  the  Dominion  or 
the  provinces,  or  between  the  provinces  inter  se.  But  this 
position  has  been  altered  by  consent  by  the  provincial  legis- 
latures, and  the  provinces  of  Ontario,  British  Columbia  and 
Nova  Scotia  have  agreed  that  the  Exchequer  Court  of 
Canada  will  have  power  to  adjudicate  in  cases  of  dispute 
between  them  and  the  Dominion  or  between  the  provinces 
concerned  £>. 


(a)  British  Columbia  Parl.  Papers,  1907  ;  Part.  Papert,  H.  L.  85,  1907. 

(b)  Munro,    Constitution   of  Canada,    p.    219.      Contrast   the   case  of  the 
Commonwealth,   Harrison  Moore,    Commonwealth  of  Atittralia,  pp.  262  *eq. 
See  also  the  dispute  as  to  the  Ontario  boundary  (Egerton,  Canada,  pp.  318, 
319),  settled,  by  the  Act  of  1889,  by  the  Imperial  Government  at  the  request 
of  Canada.     Parl.  Papert,  H.  C.  346,  1889. 


K. 
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B.  AUSTRALIA. 

In  nearly  every  respect  there  are  striking  contrasts  between 
Australia  and  Canadian  federalism,  illustrative  of  the 
essential  fact  that  the  Australian  Federation  is,  compared 
with  the  Canadian,  somewhat  artificial  and  less  due  to  the 
influence  of  a  powerful  and  formidable  power  close  at  hand. 
Further,  the  fact  that  the  Australian  Federation  took  place 
at  a  later  date  was  not  without  effect  on  the  attitude  adopted 
to  the  Imperial  Government.  The  Canadian  Government  is 
most  jealous — and  very  properly  so— of  its  powers  of  self- 
government,  but  it  is  equally  willing  to  recognise  that  the 
Constitution  itself  and  the  division  of  federal  powers  rest  on 
the  act  of  the  Imperial  Parliament,  and  therefore  in  the 
important  matter  of  the  relations  of  provinces  and  Dominion 
they  have  not  been  unwilling  to  recognise  the  right  of  the 
Imperial  Grovernment  to  intervene.  On  the  other  hand,  the 
Australian  Commonwealth  is  constituted  on  the  basis  that  as 
far  as  possible  everything  in  it  shall  be  complete  and  capable 
of  modification  from  within,  so  that  there  will  be  no  possi- 
bility of  imperial  interference.  The  two  tendencies  have 
helped  to  produce  somewhat  contradictory  results :  the  first 
has  tended  to  put  the  states  in  a  quasi-independent  position ; 
the  latter  has  made  the  Federal  High  Court,  which  is  com- 
posed of  federalist  lawyers  and  federal  nominees,  supreme 
over  the  interpretation  of  the  Constitution,  and  while  of 
course  beyond  suspicion  of  any  lack  of  judicial  action,  they 
have  tended  to  develop  it,  as  might  be  expected,  in  a  very 
federal  as  opposed  to  a  state  way. 

The  powers  of  legislation  bestowed  on  the  Commonwealth 
are,  unlike  those  of  the  Dominion,  limited  and  definitely 
defined.  In  the  case  of  Canada,  all  legislative  power  vests 
in  the  Dominion  unless  it  is  given  specifically  to  the  province ; 
in  the  Commonwealth,  the  residuary  power  belongs  to  the 
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state  and  not  to  the  Commonwealth.  The  Canadian  Con- 
stitution does  not  contemplate  that,  save  on  one  or  two  points 
such  as  immigration,  there  will  he  concurrent  powers  of  legis- 
lation, and,  though  as  we  have  seen  in  certain  matters  there 
exist  in  fact  the  power  of  legislating  to  much  the  same  effect 
in  both  the  province  and  the  Dominion,  that  is  not  due  to 
any  direct  conflict  of  legislative  power,  but  only  to  the  fact 
that  in  one  aspect  a  matter  may  fall  under  the  Dominion,  in 
another  under  the  provincial  powers  of  legislation.  But  the 
Commonwealth  Constitution  leaves  to  the  state  practically 
all  their  existing  legislative  powers,  but  duplicates  them  in 
many  instances,  giving  the  Commonwealth  legislation  the 
overriding  power.  The  exclusive  legislative  powers  (c)  are 
mainly  confined  to  that  of  determining  and  legislating  for 
the  seat  of  government  —  which,  after  a  decision  in  19U4,  is 
still  in  the  melting  pot,  that  decision  having  been  reversed  in 
1908  —  that  of  regulating  the  affairs  of  the  transferred 
departments  (d)  of  the  State  Governments,  viz.,  posta,  tele- 
graphs and  telephones,  naval  and  military  defence,  light- 
houses, light-ships,  beacons  and  buoys,  quarantine,  customs 
and  excise.  The  Commonwealth  has  concurrent  powers  of 
legislation  (e)  in  a  vast  variety  of  matters,  including  (i.)  trade 
and  commerce  ;  (ii.)  taxation  ;  (iii.)  bounties  ;  (iv.)  borrowing 
money  on  the  credit  of  the  Commonwealth;  (viii.)  astro- 
nomical and  meteorological  investigations  ;  (xi.)  census  and 
statistics  ;  (xii.)  currency,  coinage,  and  legal  tender  ;  (xiii.) 
banking  other  than  state  banking;  (xiv.)  insurance  other 
than  state  insurance;  (xv.)  weights  and  measures;  (xvi.) 
bills  of  exchange  and  promissory  notes  ;  (xvii.)  bankruptcy 


(c)  Sect.  52  of  Constitution  (Schedule  to  63  &  64  Viot.  c.  12). 

(d)  Sects.  69  and  51  (v.)—  (vii.),  (ix.). 

(s)  Sect  51.     The  exact  result  of  the  co-existence  of  two  lawn  i 
If  the  Commonwealth   law  is  repealed,  I  think  the  state  law  ha*  effect. 
Contra,  Harrison  Moore,  Commotiwealth  of  Australia,  p.  174. 
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and  insolvency  ;  (xviii.)  copyrights,  patents  and  trade  marks 
and  designs ;  (xix.)  naturalisation  and  aliens  ;  (xx.)  foreign 
corporations  and  trading  or  financial  corporations  formed 
within  the  Commonwealth ;  (xxi.)  marriage  ;  (xxii.)  divorce  ; 
(xxiii.)  invalid  and  old  age  pensions ;  (xxiv.)  the  service  of 
criminal  and  civil  process  of  the  states  throughout  the  Com- 
monwealth ;  (xxv.)  the  recognition  throughout  the  Common- 
wealth of  the  judgments  and  laws  of  the  states ;  (xxvi.)  the 
people  of  any  race,  other  than  aboriginal,  for  whom  special 
provision  must  he  made  ;  (xxvii.)  immigration  and  emigra- 
tion ;  (xxviii.)  the  influx  of  criminals,  &c.  In  other  cases  the 
powers  given,  though  not  expressed  to  be  exclusive,  are  in 
fact  so ;  e.g.,  the  power  to  legislate  for  (x.)  fisheries  in 
Australian  waters  beyond  territorial  limits ;  perhaps  (xxix.) 
external  affairs ;  and  certainly  (xxx.)  the  relations  of  the 
Commonwealth  with  the  islands  of  the  Pacific ;  while  other 
powers  relative  to  (xxxiii.)  the  acquisition  of  railways  in  the 
states ;  (xxxiv.)  railway  construction  in  the  states ;  and 
(xxxvii.)  the  passing  of  laws  on  tbe  request  of  the  states 
involve  the  assent  of  the  state  concerned.  On  the  other 
hand,  the  power  to  legislate  regarding  (xxxv.)  conciliation 
and  arbitration  in  matters  of  dispute  extending  beyond  the 
limits  of  any  one  state  is  a  direct  power  to  legislate  con- 
currently with,  but  paramount  to,  the  state  concerned. 

It  is  obvious  that  the  duplication  of  legislative  powers  will 
inevitably  lead  to  confusion,  unless  a  wide  definition  is  given 
to  the  rule  that  a  Commonwealth  law  overrides  a  state  law 
to  the  extent  of  the  repugnancy.  Fortunately,  as  far  as  the 
undoubted  powers  of  the  Commonwealth  go,  there  seems  no 
desire  on  the  part  of  the  states  to  interfere  with  the  Common- 
wealth. If  they  desired  to  do  so,  it  might  be  easy  to  raise 
very  difficult  questions  as  to  how  far  the  provisions  of  the 
Commonwealth  Immigration  Act  of  1901  really  rendered 
invalid  all  the  provisions  of  the  existing  immigration  laws  of 
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the  states.  The  passing  of  a  quarantine  law  in  1907 — 1908 
led  to  violent  disputes  in  the  Parliament,  where  the  law  was 
declared  by  many  members  of  the  Opposition  to  be  obviously 
ultra  fires  the  Commonwealth.  A  Criminal  Appeals  Bill 
brought  in  the  same  session  into  the  Upper  House  in  order 
to  confer  on  the  High  Court  a  full  power  of  hearing  appeals 
from  all  criminal  Courts  was  dropped  in  the  same  session  as 
unconstitutional.  Much  more  serious,  however,  than  these 
Bills  in  the  eyes  of  some  constitutional  critics  is  the  deter- 
mination of  the  Commonwealth  to  control  the  labour  question, 
one  which  is  not  clearly  entrusted  to  it  by  the  Constitution. 
It  was  proposed  to  do  this  by  means  of  imposing  an  excise, 
which  would  not  be  levied  in  cases  where  a  commission 
declared  that  the  goods  were  manufactured  under  satisfactory 
conditions  as  to  hours,  pay,  &c.,  while  other  provisions  were 
intended  to  protect  the  consumer  against  the  undue  raising 
of  prices.  The  "  new  protection  "  would,  if  held  to  be  not 
ultra  rires  the  Commonwealth,  in  effect  have  put  a  stop  to 
the  operations  of  the  state  laws  as  to  conciliation,  though 
there  would  have  been  no  formal  overriding  of  such  laws  (/), 
and  would  have  illustrated  the  tendency  of  a  federation  to 
absorb  all  the  available  powers  of  government.  But  the 
attempt  failed,  and  the  Federal  Government  now  propose  to 
amend  the  Constitution  accordingly  (#). 

In  this  effort  the  Commonwealth  Parliament  has  received 
considerable  assistance  from  the  doctrine  of  implied  powwi 
which  has  been  developed  by  the  Federal  High  Court.  This 
doctrine  has  its  root  in  the  judgment  of  the  great  Chief 
Juttice  of  the  United  States,  Marshall,  in  WCulloch  v. 

(/)  In  fact,  it  was  held  ultra  virtt  in  The  King  v.  Barger,  6  C.  L.  R. 
41    where  the  Excise  Act  No.  16  of  1906  was  pronounced  (a)  not  to  be  a 
real  Act  for  taxation  (cf.  1  C.  L.  R.  497) ;  (b)  to  violate  the  rale  again* 
tacking ;    and  (c)  to  discriminate  between  state*,  against   sect.  98  of 
Constitution. 

(g)  Parliamentary  Debates,  1908,  Nos.  1,  2,  &o. 
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Maryland  (4  Wheat.  316),  and  much  may  be  said  for  its 
value  in  interpreting  so  faulty  an  instrument  as  the  Con- 
stitution of  the  United  States,  which  can  hardly  be  altered 
without  a  movement  of  popular  feeling  such  as  nothing  save 
great  crises  can  bring  forth.  But  the  application  of  the 
same  doctrine  seems  strange  in  a  Constitution  which  can  be 
altered  easily  by  the  Imperial  Parliament,  and  if  cumbrously, 
yet  as  the  actual  practice  has  shown,  still  simply  enough  by 
the  Commonwealth  Parliament  and  electorate  itself.  This 
was  notably  the  case  in  the  great  income  tax  cases  (A).  The 
view  was  adopted  by  the  Commonwealth  Court  that,  though 
the  power  of  the  state  to  tax  remained,  it  must  not  be  used 
in  order  to  hamper  the  Commonwealth's  operations ;  and 
because  the  state  might  by  excessive  taxation  impose  unfair 
burdens  on  Commonwealth  officers,  it  held  that  the  imposition 
of  an  income  tax  on  the  income  of  Commonwealth  officers 
was  ultra  vires  the  state  legislature ;  and  so  with  a  receipt 
duty  (i)  and  a  stamp  duty  on  lands  (k).  This  doctrine, 
natural  enough  in  the  United  States,  was  decisively  rejected 
by  the  Privy  Council,  and  the  unreasonableness  of  the 
exemption  was  so  obvious  that  the  Commonwealth  Parlia- 
ment cut  the  knot  in  1907  by  passing  an  Act  for  the  taxation 
of  the  salaries  of  Commonwealth  officers,  an  unsatisfactory 
and  confused  ending  to  a  difficult  position,  since  on  the 
theory  of  the  Commonwealth  Court  the  new  legislation  was 
equally  unconstitutional. 

The  question  of  the  division  of  functions  between  the 
Crown  as  represented  by  the  Governor- General  and  as  repre- 
sented by  the  State  Governors  has  been  considered  by  the 
High  Court  in  the  cases  of  The  King  v.  Sutton  (I)  and  The 
Att.-Gen.  of  New  South  Wales  v.  The  Collector  of  Customs  for 

(A)  Cf .  my  article,  Journ.  Soc.  Comp.  Leg,  1908  ;  Lefroy,  op.  cit.  pp.  665  seq. 
(i)  IfEmden  v.  Pedder,  1  C.  L.  R.  91. 
(*)  IfEmden  v.  Pedder,  3  C.  L.  R.  807. 
(I)  5  C.  L.  R.  789. 
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New  South  Wales  (m).  The  question  which  arose  there  was 
whether  a  State  Government  was  exempt  from  customs  duties 
on  goods  imported  for  the  purposes  of  the  state.  The  actual 
cases  were  somewhat  complicated  by  the  fact  that  the  goods 
imported  consisted  of  wire  netting,  which  was  to  have  been 
disposed  of  at  reduced  rates  to  farmers  and  others ;  but  the 
cases  were  decided  on  principle,  and  apply  to  any  goods 
imported  by  the  State  Governments. 

It  was  argued  for  the  state  authorities  that  the  Crown  was 
only  bound  by  express  words  or  necessary  implication  by  a 
statute,  but  it  was  held  that  this  rule  applied  only  to  those 
representatives  of  the  Crown  who  have  executive  authority  in 
the  place  where  the  statute  applies  and  as  to  matters  to 
which  that  executive  authority  extends.  The  Constitution 
bound  the  Crown  as  represented  by  the  various  states,  and 
took  no  account  of  the  states  and  State  Governors  in  relation 
to  Commonwealth  legislation  on  matters  within  the  exclusive 
control  of  the  Commonwealth  Government,  and  therefore  in 
the  construction  of  Commonwealth  statutes  dealing  with  such 
matters,  the  rule  applied  to  the  Sovereign  as  head  of  the 
Commonwealth  Government,  but  not  to  the  Sovereign  as 
head  of  the  State  Governments.  It  was  pointed  out  that 
otherwise  all  the  laws  of  the  Commonwealth  could  be  ren- 
dered nugatory,  and  it  was  also  held  that  the  levying  of 
customs  duties  was  not  an  imposition  of  a  tax  upon  property 
within  the  meaning  of  sect.  114  of  the  Constitution,  which 
forbids  the  levying  of  such  taxation.  The  decision  appears 
to  be  completely  conclusive. 

On  the  other  hand,  the  High  Court  has  decided  in  favour 
of  the  states,  both  as  regards  the  attempt  of  the  Common- 
wealth to  extend  its  legislation  as  to  conciliation  to  state 
servants  (w),  to  legalise  the  use  of  a  trade  union  label  at  ft 

(m)  Ibid.  818. 

(«)    Federated  Amalgamated  Government  Railway  and  Tra 
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quasi- trade  mark  (0),  and  to  control  wages  and  conditions  of 
labour  by  excise  legislation.  The  states,  however,  have  lost 
their  case  in  which  they  attempted  to  question  the  validity  of 
the  Additional  Appropriation  and  Surplus  Revenue  Acts  of 
the  Commonwealth,  which  merely  appropriated  the  full 
quarter  of  customs  revenue  by  ear-marking  it  for  old  age 
pensions  and  defence. 

The  Commonwealth,  however,  remains  without  direct 
control  over  the  legislation  of  the  states.  The  states  are 
indeed  forbidden  to  legislate  on  various  topics  (p).  They 
cannot  keep  up  military  or  naval  forces  without  the  consent  of 
the  Commonwealth,  or  tax  Commonwealth  property  (the  re  verse 
rule  also  applies) ,  and  they  cannot  make  anything  but  gold  or 
silver  legal  tender,  or  coin  money,  nor  must  they  discriminate 
against  the  citizens  of  other  parts  of  the  Commonwealth,  nor 
grant  bounties  save  with  the  approval  of  the  Commonwealth. 
But  generally  they  are  free  to  legislate  within  the  limits  set 
by  the  overriding  powers  of  the  Commonwealth,  and  their 
laws  can  only  be  disallowed  by  the  Imperial  Government, 
and  such  disallowance  would,  it-  may  certainly  be  assumed,  be 
based  on  Imperial,  not  on  mere  Commonwealth,  grounds  of 
disapproval.  This  undoubtedly  puts  the  states  in  a  much 
superior  position  to  the  provinces  where  the  Dominion  has  a 
real  and  actual  control  over  the  provincial  legislation  on  all 
topics  whatever. 

In  matters  of  administration  the  state  is  quite  free  of  even 
the  amount  of  control  exercised  by  the  fact  that  the  head  of 
the  provincial  government  is  a  nominee  of  and  responsible  to 

ciation  v.  Rew  South  Wales  Railway  Traffic  Employes'  Association,  4  C.  L.  R. 
488. 

(o)  See  6  C.  L.  R.,  Part  II.  The  doctrine  of  implied  powers  has  been 
decisively  negatived  for  Canada  by  the  Privy  Counc.il  (cf.  Lefroy,  op.  cit. 
pp.  665  seq.},  and  also  for  Australia,  in  Webb  v.  Outtnm,  L.  R.  [1907]  A.  C. 
81 ;  but  the  High  Court  will,  no  doubt,  persist  in  it. 

(p)  Constitution,  ss.  114,  115,  117,  &c.  As  to  discrimination  by  the 
Commonwealth,  cf.  ss.  51  (ii.),  (iii.),  99 ;  L.  R.  [1906]  A.  C.  360. 
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the  Dominion  Cabinet,  while  the  judges  are  their  nominees  and 
removable  by  the  Federal  Parliament.  The  State  Governor 
is  still  appointed  directly  by  the  Crown,  and  is  responsible  to 
the  Imperial  Government  for  his  official  actions.  He  is 
directed  in  matters  of  imperial  concern  by  constitutional 
practice  to  act  independently  of  Ministers,  but  he  has  no 
formal  obligation  to  act  as  a  federal  officer,  beyond  the  some- 
what vague  duty  of  a  Governor  to  look  upon  all  matters 
from  a  wider  point  of  view  than  from  the  mere  immediate 
wishes  of  a  State  Government.  The  Governors  correspond 
directly  with  the  Secretary  of  State,  and  at  each  of  the  Con- 
ferences of  Premiere,  which  are  apparently  to  become  a 
feature  of  state  politics,  great  stress  has  been  laid  on  this 
fact,  and  much  satisfaction  was  expressed  at  the  Conference 
in  May,  1908,  that  the  Secretary  of  State  had  telegraphed 
assurances  that  the  reorganisation  of  his  office  by  the  creation 
of  a  Dominion  Department  would  not  interfere  in  any  way 
with  the  direct  correspondence  with  the  State  Governors, 
which  would  continue  unless  and  until  some  alteration  were 
rendered  necessary  by  constitutional  changes  (q) .  Of  course, 
the  Secretary  of  State  reserves  to  himself  the  right  of  con- 
sulting with  the  Commonwealth  if  in  any  case  he  deems  a 
state  matter  to  affect  the  interests  of  the  Commonwealth  as 
a  whole. 

The  difficulty  of  deciding  what  are  Commonwealth  or  state 
matters  remains  very  great.  The  complete  divergence 
between  the  views  of  the  state  and  the  Commonwealth 
appeared  in  1903  in  the  case  of  the  failure  of  the  Govern- 
ment of  South  Australia  to  comply  with  the  request  of  the 
Dutch  consul  to  effect  the  arrest  of  certain  members  of  the 
crew  of  the  vessel  "  Vondel,"  in  accordance  with  the  Anglo- 
Dutch  Treaty  of  1856.  The  Secretary  of  State  applied  for 

(q)  I.e.,  the  reduction  of  the  state  to  a  province. 
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information  as  to  the  grounds  of  this  refusal  to  the  Common- 
wealth Government,  but  on  the  latter  applying  for  infor- 
mation to  the  State  Government  the  latter  declined  to  give 
any  information  save  directly  to  the  Imperial  Government. 
The  Secretary  of  State  then  asked  the  State  Government  for 
a  report,  and  the  matter,  so  far  as  action  went,  there  ended. 
But  a  heated  exchange  of  views  passed  between  the  Common- 
wealth and  State  Governments.  It  was  laid  down  by  the 
State  Government  that  the  only  cases  in  which  communica- 
tions should  pass  through  the  Govern  or- General  were  cases 
in  which  the  Commonwealth  had  power  to  deal  with  the 
matter  in  question,  and  such  power  only  existed  in  regard  to 
the  transferred  departments,  and  to  matters  as  to  which  the 
Commonwealth  had  legislative  power  and  had  exercised  it. 
In  all  other  matters  the  state  was  the  proper  channel  of 
communication.  The  government,  therefore,  held  that  as  the 
Commonwealth  had  no  specific  power  to  legislate  in  treaty 
matters — the  original  power  to  do  so  having  been  left  out  of 
the  final  form  of  the  Constitution,  and  the  only  power  con- 
ferred relating  to  "  external  affairs  "  simply — the  state  alone 
could  be  responsible  for  the  performance  within  its  boundaries 
of  treaties.  On  the  other  hand,  the  Commonwealth  asserted 
that  external  affairs  included  treaties  as  the  most  natural 
part  of  its  contents.  The  Imperial  Government,  in  its  reply, 
did  not  attempt  to  decide  the  question  (r)  of  the  interpretation 
of  "  external  affairs,"  but  pointed  out  that  the  whole  purpose 
of  the  Constitution  was  to  create  a  single  federation  which 
should  represent  for  all  external  purposes  the  Commonwealth, 
whether  the  actual  purpose  was  a  matter  of  federal  or  state 
legislative  action,  and  that,  therefore,  all  complaints  by 
foreign  powers  should  be  forwarded  through  the  Common- 

(r)  CL  M'Kelvey  \.  Meagher,  4  C.  L.  R.  268  ;  Quick  &  Garran's  notes  on 
sect.  51  (xxix.)  of  the  Constitution ;  Harrison  Moore,  Commonwealth  of 
Australia,  pp.  142,  143. 
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wealth  Government,  to  which  the  State  Government  was 
responsible.  In  all  such  cases  the  final  responsibility  lay 
with  the  Imperial  Government,  who  were  entitled  to  rely  on 
the  Commonwealth  Government,  and  the  Commonwealth 
Government  were  entitled  to  rely  on  the  action  of  the  State 
Governments,  whatever  the  actual  legislative  powers  of  either 
might  be. 

The  difficulty  in  this  regard  seems  to  be  somewhat 
diminished,  but  the  procedure  observed  in  regard  to  consuls 
shows  the  complication  of  the  present  conditions.  A  consul 
is  recognised  not  only  by  the  Commonwealth,  as  in  Canada 
by  the  federation,  but  also  by  each  state  in  which  he  has 
consular  authority,  whereas  in  Canada  the  provinces  are  not 
required  or  asked  to  approve  the  appointments  proposed,  the 
full  responsibility  and  authority  resting  with  the  Federal 
Government.  This  is  a  striking  example  of  the  rather 
imperfect  federation  of  the  states,  a  federation  which,  as 
Mr.  Chamberlain  pointed  out,  would  be  reduced  to  a  mere 
federal  union  if  the  views  so  ably  urged  by  Mr.  Jenkins  on 
behalf  of  the  South  Australian  Government  had  been 
accepted  (s). 

There  are  many  other  points  on  which  strife  between  the 
two  parties  seems  almost  certain,  but  in  some  cases  it  is  hoped 
that  discussion  may  obviate  actual  conflict.  In  recent  corre- 
spondence laid  before  the  Commonwealth  Parliament,  and  in 
the  Premiers'  Conference  of  1908,  reference  was  made  to  the 
extent  of  the  legislative  power  of  the  Commonwealth  in  the 
matter  of  immigration;  very  diverse  views  showed  them- 
selves, but  the  Premier  of  Victoria  was  of  opinion  that  the 
large  power  given  by  the  Constitution  would  permit  and, 
indeed,  could  only  be  properly  exercised  by  the  Common- 
wealth taking  steps  to  resume  lands  on  payment  by  voluntary 
arrangements,  while  the  Premier  of  New  South  Wales  was 

(•)  Parl.  Papers  [Cd.  1587]. 
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certain  that  the  powers  conferred  by  the  Constitution  were 
merely  restrictive,  allowing  the  Commonwealth  to  prevent 
the  influx  of  unsuitable  persons,  but  not  to  further  the 
immigration  of  suitable  persons ;  and  the  Prime  Minister 
of  the  Commonwealth  asserted  that  the  power  given  covered 
advertising  and  so  forth  to  induce  immigration,  but  not 
power  to  take  lands  for  their  settlement.  At  the  same 
conference  there  arose  a  discussion  as  to  the  question  of 
honours,  the  Premiers  being  indignant  at  the  alleged  inter- 
ference by  the  Federal  Government  in  questions  of  state 
honours. 

It  is  clear  that  the  whole  position  is  very  difficult  owing  to 
the  very  imperfect  nature  of  the  Confederation  Act,  which 
leaves  the  matter  in  a  confused  position.  The  states,  too,  are 
undoubtedly  hampered  in  their  attempts  at  asserting  their 
independence  of  federal  control  by  the  provision  for  the  final 
right  of  the  Commonwealth  High  Court  to  decide  all  questions 
of  the  rights  inter  se  of  the  states  and  the  Commonwealth, 
which  the  jealousy  of  the  power  of  the  Privy  Council  to  decide 
cases  led  them  to  introduce  into  the  federal  Constitution.  The 
judges  of  the  Court  are  appointed  by  the  Federal  Government, 
they  are  all  men  who,  in  one  way  or  other,  have  served  the 
cause  of  federalism,  and  it  would  be  absurd  to  assume  that 
they  can  help  being  generally  disposed  to  regard  the  federal 
compact  as  conferring  on  the  central  government  all  the 
powers  which  a  true  federation  may  have  to  exercise.  If 
state  rights  were  to  receive  adequate  protection  from  the 
Courts,  the  proper  method  would  have  been  to  leave  the 
control  of  the  interpretation  of  the  Constitution  in  the  last 
resort  in  the  Privy  Council,  which  has,  by  its  judgments, 
evolved  a  scheme  of  division  of  authorities  from  the  pro- 
visions of  the  British  North  America  Act,  which,  if  not  ideal, 
is  still  framed  on  broadly  intelligible  lines  (t). 

(t)  A  good  example  of  the  difficult  position  of  the  Commonwealth  is  the 
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It  is  probable  that  the  near  future  will  see  some  attempt  to 
frame  a  federal  Constitution  for  South  Africa  in  place  of  the 
abortive  Imperial  Act  of  1877,  which  never  came  into 
operation.  In  that  case  it  may  be  hoped  that  the  arrange- 
ments aimed  at  by  the  Colonies  will  be  rather  on  the  model 
of  those  of  Canada  than  those  of  the  Commonwealth.  It 
should,  however,  be  noted  that  already  in  the  Commonwealth 
the  friction  between  the  State  Governments  and  the  Common- 
wealth is  giving  rise  to  expressions  of  the  desire  to  abolish 
the  states  as  such  and  to  create  a  great  unified  government, 
with  a  large  number  of  district  councils  all  over  the  country 
with  purely  limited  powers  to  be  exercised  in  subordination 
to  the  central  Parliament.  This  alteration  would  require 
the  amendment  of  the  Constitution  in  many  respects,  but, 
though  it  is  hardly  yet  within  practical  politics,  it  may  be 
doubted  whether  the  solution  of  unification  would  not  be  a 
wiser  one  in  South  Africa  than  that  of  federation  with  all  the 
accompanying  complications. 

A  word  may  be  said  on  two  experiments  in  the  creation  of 
fftfOM-Federal  Governments,  the  one  of  which  has  disappeared 
for  good,  while  the  other  formed  the  prelude  to  the  more 
brilliant  federation  of  the  Commonwealth.  In  1852  the 
Parliament  of  the  United  Kingdom  passed  an  Act  which 
gave  a  representative  Constitution  to  New  Zealand,  and,  at 
the  same  time  as  providing  for  the  creation  of  a  full  repre- 

fact  that  in  M'Kelvey  v.  Meagher,  4  C.  L.  R.  268,  the  Court  held  that  the 
Parliament  is  not  a  central  legislature,  as  contemplated  in  the  Fugitive 
Offenders  Act,  1881,  and  that,  even  if  it  could  legislate  on  the  subject  under 
sect.  51  (xxix.)  of  the  Constitution,  still  the  states  retained  all  their  old 
powers  in  the  meantime.  Another  point  raised  by  the  Premiers  at  the  1907 
Conference  was  the  landing  of  foreign  troops.  They  claim  to  control  it  as  a 
matter  of  policy,  the  Commonwealth  as  one  of  immigration  or  defence  or 
external  affairs;  and  clearly  it  is  both.  The  Conferences  of  Premiers  are 
historic-ally  very  interesting.  Cf.  the  Conferences  before  federation,  which 
rendered  the  Federal  Council  of  little  account.  Harrison  Moore,  Common- 
wealth of  Australia,  p.  39. 
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sentative  legislature,  they  created  six  provinces  (u),  which 
were  each  to  have  a  special  legislative  body  with  limited 
powers  of  legislation.'  Their  laws  could  be  disallowed  by  the 
Governor  within  three  months  of  their  receipt  from  the 
superintendent  of  the  province,  which  provision  practically 
excluded  any  power  of  disallowance  by  the  Imperial  Grovern- 
ment,  and  preluded  the  surrender,  in  the  case  of  Canada,  of 
the  power  of  disallowing  such  Acts  in  the  case  of  the  pro- 
vinces. But  the  proviucial  councils  were  entirely  subordinate 
to  the  central  government,  for  the  colonial  Parliament  was 
entitled  to  modify  or  supersede  any  provincial  enactment, 
and  to  modify  the  powers  of  any  province  without  the 
approval  of  the  Imperial  Parliament,  subject  only  to  the 
usual  control  by  Imperial  legislation.  This  fact  rendered  the 
provinces  merely  glorified  local  boards,  and  under  the 
authority  of  an  Act  of  1868  (#),  in  1875  the  colonial  legis- 
lature reduced  them  to  this  status  by  abolishing  them,  and 
creating  such  boards  in  their  place  in  suitable  districts  (//). 

The  other  federation  was  that  of  the  Federal  Council  of 
Australasia,  created  by  an  Imperial  Act  in  1885.  It  was 
to  be  composed  of  representatives,  two  each  from  New 
Zealand  and  New  South  Wales,  Victoria,  Queensland, 
South  Australia,  and  Tasmania,  and  one  each  from  Fiji  and 
Western  Australia,  because  of  their  status  as  Crown  Colonies ; 
numbers  increased  in  1894  by  the  Imperial  Government  by 
Order  in  Council  under  the  Act  to  five  from  each  colony,  not 
being  a  Crown  colony.  The  subjects  entrusted  to  the  Federal 
Council  were  numerous  and  important ;  they  included  the 
relations  of  Australasia  with  the  islands  of  the  Pacific ;  the 
prevention  of  the  influx  of  criminals ;  fisheries  in  Australasian 


(M)  16  &  16  Viet.  c.  72,  SB.  2—31. 

(*)  31  &  32  Viet.  c.  92. 

(y)  Of.  New  Zealand  Parl.  Papers,  1876,  A.  20, 
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waters  beyond  territorial  limits  (2)  ;  the  service  of  civil  process 
beyond  the  colony  in  which  it  was  issued  ;  the  enforcement  of 
judgments  and  of  criminal  process  beyond  the  colony  con- 
cerned ;  the  custody  of  offenders  on  board  colonial  ships 
beyond  the  limits  of  territorial  waters ;  any  matter  referred 
to  the  Council  by  Order  in  Council  at  the  request  of  the 
Colonies  ;  and  any  matters  as  to  defence,  quarantine,  patents, 
copyrights,  bills  of  exchange,  weights  and  measures,  marriage 
or  divorce,  naturalization  of  aliens,  status  of  companies, 
referred  by  two  or  more  Colonies,  but  so  that  any  legislation 
on  these  topics  would  bind  only  the  referring  Colonies.  The 
Council  could  also  legislate  in  differences  between  Colonies 
if  referred  by  both  parties.  The  Act  was,  however,  con- 
ditional on  the  Colonies  deciding  to  pass  Acts  permitting 
their  governments  to  send  representatives,  and  despite  its 
meeting  four  times  and  passing  a  good  deal  of  legislation, 
which  is  still  in  force,  being  expressly  saved  in  the  Common- 
wealth Constitution  Act,  1900,  its  utility  was  mainly  as  an 
incentive  to  the  Colonies  to  press  on  towards  a  more  complete 
union  (a). 

(;)  Cf .  the  Acts  passed  to  protect  the  pearl  fisheries  of  Queensland  (51  Viet. 
No.  1),  of  Western  Australia  (52  Viet.  No.  1). 

(a)  Cf.  Colonial  Office  List,  1902,  pp.  1,  2  ;  Harrison  Moore,  Common irfalth  of 
A»*tralw,  pp.  30—39.  New  South  Wales  and  New  Zealand  held  aloof. 
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CHAPTER  IX. 

IMPERIAL  CONTROL  OF  DOMINION  LEGISLATION  AND 
ADMINISTRATION. 

THE  control  exercised  over  colonial  legislation  by  the 
Imperial  Government  takes  two  forms :  either  the  colonial 
Act  is  never  permitted  to  come  into  operation,  or,  if  it  becomes 
operative,  is  disallowed,  or  the  Imperial  Parliament  itself 
legislates,  thus  removing  all  possibility  of  effective  colonial 
legislation.  In  other  cases,  again,  the  imperial  legislation  is 
intended  not  to  restrict  colonial  legislation,  but  to  accomplish 
objects  which,  owing  in  the  main  to  the  territorial  restrictions 
of  colonial  legislative  power,  are  not  within  the  competence 
of  any  colonial  legislature. 

All  colonial  Acts  require  the  concurrence  of  the  colonial 
Governor,  as  the  representative  of  the  King.  In  no  case  is 
the  Governor  bound  to  give  such  assent :  he  has  an  absolute 
discretion  to  refuse  to  assent  to  any  and  every  Bill  (a),  and 
in  some  cases  he  is  bound  to  refuse  to  assent  and  to  reserve 
the  Bill  for  the  consideration  of  the  Home  Government.  This 
power  of  reservation  is  expressly  given  in  the  Constitutions  of 
the  various  responsible  government  Colonies,  with  the 
exception  of  Newfoundland,  in  which  the  power  is  merely 
inferred,  probably  incorrectly,  from  the  Royal  Instructions 
to  the  Governor,  by  which  he  is  forbidden  to  assent  to 
certain  categories  of  Acts  unless  a  suspending  clause  is 

(a)  Practically  this  is  never  done  save  on  ministerial  advice.     Cf.  New 
Zealand  Gazette,  1878,  p.  912;  below,  p.  183. 
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inserted,  providing  that  the  Act  shall  not  come  into  force 
until  the  approval  of  the  Crown  shall  have  been  signified  in 
the  colony.  The  power  is  a  curious  one,  and  has  no  exact 
counterpart  in  the  English  Constitution :  it  is  not  at  home 
competent  for  the  Royal  Assent  to  be  withheld  for  further 
consideration  ;  1e  roi  f writer*  was  the  appropriate  term  for 
the  refusal  of  the  Royal  Assent.  Nor  is  the  Governor  for- 
bidden, over  and  above  the  power  of  reservation,  to  consult 
with  the  Imperial  Government,  before  exercising  his  power 
to  assent  to,  refuse  assent  to,  or  reserve,  a  Bill.  There  is  no 
compulsion  on  the  Governor  to  delay  assenting :  all  that  he 
is  bound  to  do  after  a  Bill  is  presented  to  him — and  every 
Bill  should  be  presented  to  him  by  constitutional  practice 
immediately  after  it  has  passed  both  Houses — is  to  declare 
his  intention  as  regards  it  with  no  more  delay  than  is 
essential  for  the  proper  exercise  of  his  duties  as  an  imperial 
officer. 

The  Instructions  given  to  the  Governor  are  expressly  con- 
templated in  the  Constitutions  of  every  responsible  govern- 
ment colony,  except  the  Commonwealth  of  Australia,  where 
the  Governor-General  is  required  (b)  to  assent,  refuse  assent, 
or  reserve  a  Bill,  according  to  his  own  discretion,  but  subject 
to  the  provisions  of  the  Constitution.  That  provision  does 
not,  however,  exclude  the  sending  of  instructions  (c)  to  the 
Governor-General  from  the  Imperial  Government,  because  the 
Governor-General  remains  an  imperial  oflficer,  and  his  instru- 
ment of  office,  the  Royal  Letters  Patent  constituting  the 
post,  require  him  to  obey  any  instructions  he  may  receive 
from  his  Majesty,  that  is,  from  the  Home  Government.  Or, 
from  another  point  of  view,  the  discretion  he  is  by  law  to 

(A)  Sect.  58  of  Constitution.     Cf.  Par/.  Paper*  [Cd.  4356],  p.  7. 

(c)  As  suggested  by  Harrison  Moore,  Commonwealth  of  Atutralia,  pp.  96, 
97  -    cf.  pp.  229,  230.     Similarly  a  Governor  may  reserve  on  miiiu 
advice,  see  Part.  Paper,  [Cd.  3339]  :  contra,  Todd,  Par/.  Govt.,  pp.  618-521. 

" 
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exercise  is  not  his  personal  judgment  as  an  individual,  but  his 
judgment  as  an  imperial  officer. 

The  cases  in  which  reservation  is  to  take  place  may  either 
be  enumerated  in  the  Constitution,  or  left  to  be  set  out  in 
the  Royal  Instructions.  The  difference  between  the  two 
methods  of  procedure  is  very  considerable ;  in  the  former  case 
the  restriction  prevents  any  law  which  may  be  assented  to 
inadvertently  having  any  legal  effect ;  it  can  be  successfully 
challenged  in  the  Courts.  In  the  latter  case  there  used  to 
prevail  much  doubt  as  to  whether  the  restriction  on  the 
Governor's  right  of  assent  was  merely  a  direction  to  the 
Governor,  the  breach  of  which  made  him  liable  to  the  censure 
of  the  Crown,  or  the  omission  of  an  essential  part  of  the  duty 
of  legislation,  which  rendered  the  whole  law  invalid.  The 
matter  was  finally  cleared  up  only  by  the  Colonial  Laws 
Validity  Act,  1865,  which  laid  it  down  that  the  validity  of 
any  law  should  not  be  affected  by  disobedience  of  the 
Governor  to  any  instructions  given  otherwise  than  in  the 
Instrument  of  the  Constitution  authorising  him  to  assent  to 
laws.  The  modern  rule,  therefore,  includes  in  the  Constitu- 
tion Act  those  cases  of  the  highest  importance,  in  which  the 
reservation  is  urgently  required,  leaving  to  the  Instructions 
cases  in  which  less  importance  attaches  to  reservation.  The 
latter  course  has  the  decided  advantage  of  avoiding  the 
difficult  questions  which  might  arise  as  to  the  validity  of  Acts 
which  might  be  regarded  as  falling  under  the  Instructions, 
but  which  in  the  particular  case  seems  hardly  of  sufficient 
importance  to  need  reservation. 

The  classes  of  Bills  which  a  Governor  is  required  by  his 
Instructions  to  reserve  vary  somewhat.  The  following  is  the 
list  as  it  stood  in  the  Instructions  of  1892  in  the  case  of  the 
Australian  State  (then  Colony)  Governors,  and  to  New 
Zealand: — (1)  Any  Bill  for  divorce;  (2)  any  Bill  whereby 
any  grant  of  money  or  laud,  or  other  donation  or  gratuity,  is 
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made  to  the  Governor ;  (3)  any  Bill  affecting  the  currency  of 
the  state ;  (4)  any  Bill  imposing  differential  duties  (d) ; 
(5)  any  Bill  affecting  the  control  or  discipline  of  the  land  or 
sea  forces  of  the  Crown  in  the  state  (d) ;  (6)  any  Bill  the 
obligations  of  which  are  inconsistent  with  treaty ;  (7)  any 
Bill  of  an  extraordinary  nature  and  importance,  whereby  the 
royal  prerogative,  the  rights  and  property  of  British  subjects 
not  residing  in  the  state,  or  the  trade  and  shipping  of  the 
United  Kingdom  and  its  Dependencies  may  be  prejudiced ; 
and  (8)  any  Bill  to  which  the  Royal  Assent  has  already  been 
refused,  or  which  has  been  disallowed  by  the  Crown.  In 
addition,  the  Australian  States  Constitution  Act,  1907, 
requires  the  reservation  (e)  of  all  Bills  altering  the  Constitu- 
tion of  the  legislature  and  the  salary  of  the  Governor. 

Practically  the  same  Instructions  are  in  force  in  the  Trans- 
vaal and  the  Orange  River  Colony  (/),  with,  in  both  cases, 
the  additional  Instructions  contained  in  the  Letters  Patent, 
and  therefore  part  of  the  law  of  the  colony,  that  there  shall 
be  reserved  any  law  by  which  persons  not  of  European  birth 
or  descent  may  be  subjected  or  made  liable  to  any  disabilities 
or  restrictions  to  which  persons  of  European  birth  or  descent 
are  not  also  subjected  or  made  liable,  and  any  laws  affecting 
the  Constitution  of  the  colony.  Both  in  these  Letters  Patent 
and  the  Australian  States  Constitution  Act  there  are  inserted 
provisions  permitting  the  Governor  to  assent,  if  he  has 
previously  received  instructions  to  do  so,  in  each  particular 


(d)  Omitted  in  the  State  Instructions  of  1900,  consequent  on  the  legislative 
power  in  these  matters  being  transferred  to   the    Commonwealth.      See 
Harrison  Moore,  Commonwealth  of  Australia,  pp.  380,  381. 

(e)  Unless  the  Governor  has  received  permission  to  assent,  or  unless  the 
Bill  is  a  temporary  one  and  urgent.    The  Instructions  permitted  assent  if  the 
Governor  had  obtained  permission  from  the  Secretary  of  State,  or  the  Bill 
contained  a  suspending  clause,  or  was  urgent  and  not  repugnant  to  the  law 
of  England  or  contrary  to  treaty. 

(/)  Instructions  of  Dec.  6th,  1906,  and  June  5th,  1907. 

N2 
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case  through  the  Secretary  of  State.  This  provision  is 
obviously  convenient,  though  no  provision  is  made  to  show 
how  such  Instructions  are  to  be  proved,  and  in  certain  cases 
the  effect  to  be  placed  on  the  Instructions  given  might  vary. 

In  Natal  the  list  of  subjects  for  reservation  is  the  same  as 
in  the  Transvaal  and  the  Orange  River  Colony,  but  the  rules 
are  contained  entirely  in  the  Instructions  of  1893,  and  that 
relating  to  amendments  of  the  Constitution  is  omitted,  though 
no  doubt  it  would  in  any  case  of  substantial  alteration  be 
adhered  to.  In  the  case  of  the  Cape  the  list  is  further 
shortened  by  the  omission  of  any  reference  to  differential 
legislation  against  native  races ;  the  reason  is  that  there  is  no 
distinction  of  colour  in  the  Cape  franchise,  and  that  therefore 
the  Imperial  Government  has  not  the  same  need  to  consult 
the  interests  of  the  natives.  The  Newfoundland  Instructions 
of  the  28th  March,  1876,  resemble  those  of  the  Cape,  there 
being  very  few  natives  in  the  colony. 

In  the  three  remaining  cases,  those  of  the  Commonwealth, 
Canada,  and  New  Zealand,  no  formal  Instructions  at  all  are 
given  to  the  Grovernors-Greneral  and  Governor  as  to  reserva- 
tion in  recognition  of  their  status  as  Dominions.  The 
alteration  was  made  in  the  case  of  Canada,  in  the  new 
Instructions  issued  in  1878  to  the  Marquess  of  Lome  (g}. 
It  was  argued  by  Mr.  Blake,  on  behalf  of  the  Canadian 
Grovernment,  that  the  power  of  reservation  was  undesirable, 
and  that  the  constitutional  relations  of  the  Dominion  and  the 
Empire  would  better  be  maintained  by  the  completion  of 
legislation  in  Canada  and  disallowance  afterwards,  if  such 
disallowance  were  deemed  estential  in  the  interests  of  the 
Empire.  This  argument  was  not  fully  accepted,  since,  in 
point  of  fact,  the  inconvenience  of  disallowing  legislation 
actually  in  force  is  extreme,  and  would  cause  almost  any  Act 

(p)  Canada  Sess.  Papers,  1877,  No.  13  ;  1879,  No.  14,  181. 
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to  be  accepted  rather  than  invoke  the  disadvantages  of  upset- 
ting a  colonial  law  in  operation,  but  it  was  felt  to  be  unneces- 
sary to  specify  the  classes  of  Acts  to  be  reserved,  leaving  the 
matter  to  decision  in  individual  cases  according  to  the  im- 
portance of  the  Act  in  question  for  the  Empire.  Naturally 
the  Canadian  model  was  followed  in  the  Instructions  of 
29th  October,  1900,  to  the  Governor-General  of  Australia, 
and  in  the  new  Instructions  issued  on  18th  November,  1907, 
for  the  Dominion  of  New  Zealand  (h).  In  one  case,  however, 
in  Australia,  reservation  is  essential  under  the  Constitution 
Act  (?),  namely,  in  cases  in  which  the  Parliament  limits  the 
royal  prerogative  of  granting  special  leave  to  appeal  to  the 
Judicial  Committee  of  the  Privy  Council  from  the  decision  of 
the  High  Court  of  Australia,  while  in  New  Zealand,  Bills 
amending  the  composition  of  the  legislation  require  reserva- 
tion under  Imperial  Act.  In  no  case  need  a  Canadian  or 
Newfoundland  Bill  be  reserved  under  the  Constitution. 

A  reserved  Bill  in  all  cases,  save  those  of  Natal  and  New- 
foundland, where  no  limit  is  fixed,  must  be  assented  to  by 
Order  in  Council  within  two  years  from  the  date  on  which  it 
was  presented  to  the  Governor  for  the  Royal  Assent,  or  else  it 
becomes  utterly  null  and  void.  If  the  Bill  is  required  by  an 
instrument  having  the  force  of  law  to  be  reserved  and  is  not 
reserved,  then  the  assent  is  a  mere  nullity,  and  the  assent 
of  the  Crown  can,  as  has  been  done  in  several  Australian 
cases  prior  to  1907,  still  be  conveyed  in  the  same  manner  as 
if  the  assent  has  not  been  given  by  the  Governor,  the  Order 
in  Council  expressing  assent  merely  reciting  that  the  Bill  had 
been  presented  to  the  Governor  for  his  assent  and  ignoring 
the  error  made  in  assenting. 

But  even  if  an  Act  has  properly,  as  far  as  legal  reasons  go, 

(A)  New  Zealand  Gazette,  June  llth,  1908;  Harrison  Moore,  Commonweettk 
of  Australia,  pp.  371 — 373. 

(»)  Sect.  74.     For  New  Zealand,  see  20  &  21  Viet.  c.  53, 8.  2 ;  above,  p.  90. 
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received  the  Governor's  assent,  there  remains  to  the  Crown 
the  power  of  disallowance  within  a  period  usually  now  limited 
to  two  years  from  the  date  of  the  Governor's  assent.  In  the 
case  of  the  Commonwealth,  however,  the  period  is  one  year, 
and  in  the  case  of  the  Australian  States,  the  Cape,  Canada, 
and  New  Zealand,  the  date  runs  from  the  date  of  the  receipt 
of  the  Act  by  the  Secretary  of  State,  a  reminiscence  of  the 
time  when  Australia  and  the  Colonies  generally  were  even 
further  away  from  the  United  Kingdom  than  they  are 
to-day.  In  Newfoundland,  again,  no  limit  of  time  for  dis- 
allowance is  prescribed,  in  accordance  with  the  older  practice, 
though  the  established  custom  is  to  disallow  within  the  period 
of  two  years,  which  has  become  to  some  extent  a  sort  of  form 
in  this  connection.  The  time  may  seem  somewhat  long,  but 
it  has  a  real  significance  (k).  In  any  Act  there  is  usually 
only  one  point  or  two  which  requires  alteration,  and  the 
Imperial  Government  can  ask  for  amendment  in  certain 
details,  and  the  amendment  can  be  carried  out  in  the  next 
Parliament,  and  the  Royal  Assent  formally  given  to  both 
Acts,  while,  if  the  Parliament  will  not  amend,  the  Act  can 
after  all,  if  there  be  sufficient  ground,  be  disallowed.  It  is  on 
every  account  undesirable  to  disallow  colonial  laws,  and  often 
it  is  possible  to  secure  suitable  amendment. 

The  rules  for  reservation  apply  to  laws  passed  by  the 
Parliaments  of  the  provinces  of  Canada,  but  the  authority  by 
which  they  are  disallowed  is  the  Governor- General  in  Council, 
instead  of  the  Crown  in  Council,  and  the  period  allowed  for 
disallowance  is  one  and  not  two  years.  There  have  not, 
however,  been  apparently  any  Instructions  issued  to  the 
Lieutenant-Governors  as  to  the  power  of  reservation,  though 
the  practice  is  usual  to  reserve  Bills  as  to  the  constitutionality 

(k)  In  the  case  of  the  Canadian  provinces,  the  limitation  to  one  year  seems 
in  practice  decidedly  inconvenient.  For  the  Commonwealth,  see  Constitution, 
s.  59  ;  and  cf .  48  &  49  Viet.  c.  60,  s.  18. 
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of  which  there  may  be  doubt.  In  the  earlier  days  of  the 
provinces  such  Bills  were  much  more  common  than  they  are 
now,  and  in  New  Brunswick  and  Nova  Scotia  several  Acts 
have  been  vetoed  by 'the  Lieutenant-Governor  on  the  advice 
of  Ministers,  who  were  anxious  not  in  any  way  to  run  counter 
to  the  rights  of  the  Crown  in  the  Dominion  Parliament  (/). 

In  the  case  of  Papua,  the  Lieutenant-Governor  there  has 
issued  to  him  a  set  of  Instructions  based  very  closely  on  the 
Instructions  given  to  the  Governors  of  tropical  Colonies  in 
the  control  of  the  Crown :  at  present  and  for  a  long  time  to 
come  Crown  colony  government  will  be  inevitable  in  that 
island,  but  the  growth  of  a  responsible  government  under 
the  control  of  the  Commonwealth  will  be  of  great  interest. 
The  same  problem  will  probably  be  seen  if  the  Common- 
wealth takes  over  the  northern  territory  of  South  Australia ; 
but  there  responsible  government  will  begin  at  once,  and  a 
new  set  of  problems  will  commence,  unless  the  Commonwealth 
administers  the  country  as  a  province. 

In  administration  the  control  of  the  Imperial  Government 
is  naturally  much  less  effective  than  in  legislation,  for  which 
definite  provision  is  made  in  the  Constitutions  of  the  Colonies, 
and  for  giving  effect  to  which  there  are  available  the  Courts 
of  the  Colonies  and  their  power.  In  the  case  of  executive 
action  there  is  merely  the  Governor,  who  has  no  real  control 
of  any  public  officer,  and  who  in  effect  cannot  do  any  execu- 
tive acts  effectively  without  ministerial  aid.  The  method  in 
which  a  Governor  can  act  therefore  lies  in  his  power  of 
selecting  a  new  Ministry,  if  he  wants  anything  done,  which 
of  course  is  by  no  means  always  possible ;  or — what  can 
always  be  done — by  refusing  to  act  at  all,  and  so  inducing 
Ministers  to  reconsider  the  position  in  cases  where  such 
reconsideration  is  possible. 

(I)  Todd,  Parl.  Govt.,  pp.  587  teq.     See  30  &  31  Viet.  o.  3,  s.  90. 
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The  degree  to  which  the  Imperial  Government  inter- 
feres (m)  in  the  affairs  of  a  self-governing  colony  has  steadily 
decreased,  and  now  has  probably  reached  its  minimum, 
as  it  may  safely  be  said  that  interference  is  so  restricted 
as  to  render  further  restriction  incompatible  with  the  main- 
tenance of  the  power  at  all.  It  would,  of  course,  be  a 
mere  absurdity  to  assume  that  the  interference  practised  in 
the  early  days  of  responsible  government  was  erroneous  or 
contrary  to  the  best  principles  of  responsible  government. 
The  process  of  growth  was  a  slow  one,  and  if  the  Imperial 
Grovernment  exercised  in  some  cases  a  degree  of  control 
which  was  unnecessarily  strict,  the  colonial  Parliaments  used 
to  legislate  with  a  light-hearted  disregard  of  the  possibilities 
of  legislation  which  would  now  be  regarded  as  at  least  as 
ridiculous  as  the  over  solicitude  of  the  Imperial  Grovernment. 

The  lists  of  subjects  mentioned  above  as  requiring  reser- 
vation in  certain  Colonies  may  serve  as  a  convenient  guide  to 
the  consideration  of  the  gradual  emancipation  of  the  colonial 
Parliaments  from  imperial  control  over  their  legislation.  The 
facts  may  be  grouped  under  the  heads  there  indicated,  with 
the  addition  of  that  of  the  treatment  of  public  lands,  which 
has  gained  a  new  significance  because  of  the  revival  of  pro- 
visions affecting  the  control  of  the  land  policy  in  the  new 
Colonies  of  the  Transvaal  and  the  Orange  River.  This  topic 
may  be  considered  first,  and  then  in  order  those  of  (b)  divorce 
legislation,  (c)  currency,  (d)  differential  duties  and  trade 
relations,  (e)  merchant  shipping,  (f)  military  and  naval  matters, 
(g)  immigration,  (h)  native  policy,  (i)  legislation  affecting  the 
prerogatives  of  the  Crown,  and  (j)  legislation  affecting  persons 
resident  outside  the  Dominion. 

(>»)  The  converse  is  becoming  more  common.  Contrast  the 'reply  to  a 
resolution  from  Canada  in  favour  of  home  rule  for  Ireland  in  1882  (Parl. 
Papers  [C.  3294])  with  that  in  1903  [Cd.  1697].  Moreover,  more  properly, 
the  Cape  and  New  Zealand  objected  to  Chinese  labour  in  1904,  but  both 
these  Dominions  had  sent  troops  to  South  Africa  ;  see  Chap.  XVI. 
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(a)  In  the  Transvaal  and  the  Orange  River  alone  do  any 
provisions  on  the  subject  of  public  lands  attest  the  present 
interference  of  the  Imperial  Government.  These  provisions 
were  regarded  as  necessary  because  of  the  fact  that  the  land 
settlement  policy  was  one  directed  in  imperial  interests,  and 
not  in  any  way  desired  by  a  substantial  minority  of  persons 
in  the  Transvaal,  and  by  the  great  majority  of  the  people  of 
the  Orange  Eiver  Colony.  The  settlers  had  great  difficulties 
to  face,  they  were  in  many  cases  not  experienced  in  the 
peculiar  troubles  which  attend  a  farmer  in  South  Africa,  and 
the  great  depression  inevitable  as  the  aftermath  of  war  led 
to  their  getting  deeper  and  deeper  into  difficulties.  Due 
allowance  for  this  fact  was  of  course  made  by  the  government 
as  long  as  the  Colonies  remained  Crown  Colonies,  but  there 
was  naturally  a  risk  lest  when  the  government  fell  into  the 
hands  of  those  who  were  not  in  favour  of  the  scheme 
originally,  the  settlers  should  be  treated  rather  in  accordance 
with  their  strict  legal  rights  than  in  the  somewhat  generous 
manner  in  which  they  were  dealt  with  by  the  colonial  govern- 
ment. In  both  colonies  there  are,  therefore,  set  up  for  five 
years  boards,  which  will  be  appointed  by  and  hold  office  at 
the  pleasure  of  the  Governor  and  will  be  quite  independent 
of  Parliament,  having  a  staff  entirely  under  the  control  of  the 
board.  For  the  time  of  its  existence  the  board  will  be  able 
to  remit  in  any  necessary  cases  instalments  of  purchase- 
money,  &c.,  and  generally  act  towards  the  settlers  in  the  same 
way  as  did  the  colonial  government  under  the  old  regime. 
But  not  only  will  the  scheme  come  to  an  end  at  the  termina- 
tion of  the  fifth  year  from  the  initiation  of  the  board,  but 
arrangements  may  be  made  for  the  determination  of  the 
functions  of  the  board  at  an  earlier  date,  if  the  government 
of  the  colony,  with  the  consent  of  the  Governor  and  the 
approval  of  a  Secretary  of  State,  can  make  an  agreement  with 
the  board  for  the  settlement  of  the  question.  After  either 
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event  the  whole  of  the  assets  in  the  power  of  the  board  will 
be  transferred  to  the  Governor  in  council,  that  is,  to  the 
colonial  Ministry  (m). 

Save  in  these  exceptional  cases,  the  power  of  controlling 
the  land  policy  of  the  Dominions  has  long  since  been 
renounced.  It  was,  indeed,  argued  with  considerable  force 
in  the  early  days  of  the  colonisation  of  both  North  America 
and  Australia  (n)  that  the  duty  of  the  Imperial  Government 
was  to  keep  the  waste  lands  of  the  Colonies  under  its  own 
control  as  trustee  for  future  generations,  and  not  leave  the 
disposal  of  the  natural  resources  of  the  Empire  to  the  small 
bodies  of  settlers  in  the  Colonies.  But  it  was  soon  realised 
that  the  Colonies  would  not  accept  this  mode  of  procedure, 
and  that  their  development  required  them  to  be  put  in 
possession  of  the  revenue  to  be  derived  from  the  lands,  and 
in  1847  a  full  surrender  was  made  of  the  lands  of  the  Crown 
in  the  province  of  Canada,  and  in  1852  the  right  of  the 
Colonies  to  appropriate  the  revenues  of  Crown  lands  was 
recognised  by  Act.  In  1855,  after  much  consideration,  it 
was  decided  to  entrust  the  responsible  government  Colonies 
of  Victoria  and  New  South  Wales,  Tasmania,  and  South 
Australia  with  the  full  power  over  the  waste  lands,  and  on 
the  creation  of  Queensland  in  1859  the  same  rule,  of  course, 
applied.  In  the  case  of  Western  Australia  the  Constitution 
Act  of  1890  enacts  that  the  whole  control  of  the  waste  lands 
and  the  profits  arising  from  them  shall  be  vested  in  the 
legislature.  Similar  powers  were  conceded  to  the  Colonies 
in  South  Africa  on  the  grant  of  self-government,  while  it  is 
significant  that  while  Newfoundland  possessed  full  control 


(m)  For  the  details  of  the  lands  and  funds  handed  over  to  the  control  of 
the  boards  in  either  colony,  see  the  Transvaal  Letters  Patent,  Dec.  6th, 

1906,  Clause  52,  and  the  Orange  River  Colony  Letters  Patent,  June  5th, 

1907,  Clause  53. 

(n)  Cf.  Journ.  Royal  Soc.  of  Arts,  Ivi.  337  ;  Dilke,  ibid.  344. 
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over  her  lands,  all  grants  of  lands  on  the  treaty  shore  up  to 
1904  were  made  subject  to  the  treaty  rights  of  the  French, 
an  example  of  imperial  executive  interference  in  a  province 
long  before  generally  surrendered  to  the  colonial  legislature 
and  government  on  grounds  of  treaty  rights.  But  in  the 
Letters  Patent  of  the  Colonies,  with  the  exception  of  those  of 
Canada  and  the  Commonwealth,  the  omission  from  the 
former  being  due,  as  usual,  to  the  suggestion  of  Mr.  Blake, 
the  Governor  is  empowered  to  grant  out  the  lands  which 
may  be  lawfully  granted  by  the  Crown  in  the  colony.  As  a 
matter  of  fact,  this  power,  if  ever  used,  would  be  exercised 
entirely  on  ministerial  advice,  but  in  the  Dominions  the 
system  of  granting  land  is  minutely  regulated  by  Act,  so  that 
little  or  no  action  is  ever  taken  under  the  Letters  Patent  (o). 

(b)  In  the  case  of  divorce  there  is  a  real  meaning  in  the 
provision  for  reservation  even  at  the  present  day,  when  the 
old  practice  of  endeavouring  to  regulate  the  marriage  law  of 
the  Colonies  in  harmony  with  the  ideals  of  the  United 
Kingdom  has  disappeared.  At  that  time  Deceased  Wives' 
Sisters  Marriage  Bills  were  freely  disallowed  on  grounds 
which  were  certainly  inadequate ;  but  the  whole  question  was 
finally  settled  by  the  decision,  first,  not  to  disallow  such  Bills, 
then  in  1906  to  legislate  in  the  Imperial  Parliament  to 
remove  the  one  disability  attaching  to  children  of  such  mar- 
riages in  the  United  Kingdom,  viz.,  inability  to  inherit  land 
ab  intestato,  and  finally,  in  1907,  the  recognition  of  such 
marriages  as  legal  in  the  United  Kingdom.  But,  in  the  case 
of  divorce,  there  would  be  obvious  objections  to  the  carrying 
out  of  a  policy  of  divorce  in  the  Colonies  which  would  result 
in  the  existence  of  a  large  class  of  persons  who  were  legiti- 
mately divorced  according  to  colonial  law,  but  not  so 

(o)  Cf.  Constitution  and  Government  of  New  Zealand,  p.  179,  n.  3  ;   The  Quet* 
v.  Clarke,  7  Moo.  P.  C.  77 ;  The  Queen  v.  Hughet,  L.  R.  1  P.  C.  81. 
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according  to  English,  law.  By  the  strict  rule  of  the  English 
law  that  domicile  is  necessary  to  give  divorce  jurisdiction,  a 
colonial  Court  can  only  in  the  eyes  of  the  English  law  divorce 
persons  domiciled  in  the  colony,  so  that  if  colonial  laws 
permit  the  divorce  of  persons  not  so  domiciled,  the  persons 
concerned,  if  they  remarry,  will  be  liable  to  prosecution  for 
bigamy  in  England  under  the  Act  24  &  25  Viet.  c.  100,  s.  57, 
just  as  much  as  people  who  obtain  divorces  in  foreign 
countries  in  which  they  are  not  domiciled.  As  a  matter  of 
fact,  up  to  the  present  the  divergence  between  the  classes  of 
cases  in  which  the  colonial  Courts  will  grant  divorce  and 
those  in  which  the  English  Courts  will  do  so  is  not  serious 
as  regards  domicile ;  the  substantial  difference  lies  only  in 
the  development  given  in  the  Acts  and  in  the  Courts  of 
Australia  and  New  Zealand  to  the  doctrine  of  the  deserted 
wife  whose  husband  has  changed  his  domicile.  It  is  now 
apparently  established  law  all  over  the  Australasian  Colonies  (p) 
that  the  Courts  will  regard  such  a  wife  as  retaining  her 
domicile  for  purposes  of  divorce  at  least.  But  it  remains  to 
be  seen  how  far  that  view  will  be  carried.  It  can  be  sup- 
ported on  various  grounds :  it  may  be  held  that  there  is  no 
evidence  before  the  Court  in  such  cases  to  prove  the  change 
of  domicile,  since  the  usual  form  of  the  action  is  merely  proof 
of  desertion,  and  there  is  no  need  to  assume  anything  in 
favour  of  a  defendant  in  such  a  case.  Moreover,  the  English 
law  on  the  subject  mainly  consists  of  dicta,  none  of  which 
are  conclusive  in  the  matter.  In  other  respects  the  Colonies 
go  far  beyond  the  divorce  law ;  but  no  interference  is  prac- 
tised with  their  laws  on  that  ground,  as  it  must  be  a  matter 
for  the  local  parliament  to  decide  how  far  they  will  preserve 
the  sanctity  of  matrimonial  relations,  and  the  law  of  England 

(p)  But  cf.  Parker  v.  Parker,  5  C.  L.  R.  691  ;  Murphy  v.  Murphy,  1902 
[T.  S.],  179,  which  assert  the  doctrine  of  domicile.  Contra,  Armstrong  v. 
Armstrong/,  11  N.  Z.  L.  R.  201. 
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allows  divorce  to  be  for  any  reason  sufficient  in  the  Courts  of 
the  husband's  domicile  (q). 

(c)  The  question  of  currency  is  one  of  peculiar  imperial 
importance,  and  is  further  reserved  for  the  imperial  control, 
because  it  affects  a  prerogative  of  the  Crown,  which,  not 
being  of  a  properly  legislative  nature,  can  be  and  has  been 
exercised  in  Colonies  where  the  Imperial  Crown  has  no  power 
of  legislation.  The  prerogative  has  been,  however,  ever  since 
1870  converted  into  a  statutory  power  by  the  Coinage  Act  of 
that  year,  save  in  respect  of  India  and  Canada.  Except  in 
India,  the  only  coins  issued  in  the  Empire  are  those  struck 
at  the  Royal  Mint  in  England,  or  at  the  three  Australian 
branches  at  Perth,  Melbourne,  and  Sydney,  or  at  the  newly- 
created  branch  in  Canada  at  Ottawa,  the  Colonies  paying  the 
expenses  of  the  maintenance  of  these  branch  mints,  which  are, 
however,  under  the  sole  control  of  the  Imperial  Government 
through  the  Royal  Mint.  It  is  now  contemplated  to  mint 
silver  token  coins  at  the  Australian  mints.  Up  to  the  present 
such  coinage  has  always  been  minted  in  England,  the  profits 
accruing  to  the  Imperial  Government,  which,  however,  has 
the  responsibility  for  the  regulation  of  the  coinage  generally, 
and  the  replacement  of  light  coins,  gold  or  silver.  For 
British  Dominions  which  use  other  than  ordinary  coins,  the 
supplies  are  made  by  the  mint,  the  colonial  government  in 
that  case  paying  the  expenses  and  receiving  the  profit.  Any 
colonial  Parliament  might  legislate  on  this  question,  but  no 
such  legislation  has  taken  place  since  1870,  even  in  the 
Commonwealth  of  Australia,  which  is  perhaps  of  all  Parlia- 
ments most  jealous  of  its  powers ;  while  in  1905  a  Transvaal 
Act  which  purported  to  regulate  coinage,  though  not  contain- 
ing anything  incorrect  in  point  of  principle,  was  disallowed 
on  the  ground  that  the  more  proper  procedure  was  by  Order 

(q)  Ct.  Dicey,  Conflict  of  Lew,  pp.  805,  838  ttq. 
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in  Council  under  the  Coinage  Act,  1870,  and  a  much  more 
objectionable  Canadian  Act  was  disallowed  in  1851.  The 
Federal  Acts  of  1868  and  1871  preserve  the  royal  prerogative 
intact  (r). 

(d)  As  regards  the  imposition  of  differential  duties,  the 
control  of  trade  was  originally  contemplated  to  be  reserved  in 
the  hands  of  the  Imperial  Government.  It  was,  indeed,  one 
of  the  few  points  which  Lord  Durham  in  his  famous  report 
assumed  would  be  kept  in  the  hands  of  the  Home  Government, 
and  as  late  as  1842  that  government  framed  a  tariff  for 
Canada.  But  everything  was  changed  by  the  introduction 
shortly  afterwards  of  the  principle  of  free  trade,  which 
rendered  it  necessary  to  leave  to  the  Colonies  full  freedom  of 
action.  Accordingly,  in  1846,  an  Act  was  passed  by  the 
Imperial  Parliament  to  enable  the  Colonies  in  North  America 
to  reduce  or  repeal  duties  placed  on  foreign  imports  by  Acts 
of  the  Imperial  Parliament.  In  1849  this  concession  was 
followed  by  the  repeal  of  the  Navigation  Acts,  which 
restricted  the  trade  of  Canada,  and  in  1857  and  1869  full 
power  was  given  to  colonial  legislatures  to  regulate  their 
customs  establishments  and  the  coasting  trade.  At  first, 
however,  the  Home  Government  was  unwilling  to  adopt  the 
principle  of  intercolonial  preference  either  in  Australia  or  in 
North  America,  and  it  was  not  until  1861  (s)  that  the 
principle  of  intercolonial  preference  was  allowed  in  North 
America,  and  until  1873  that  it  was  sanctioned  in  Australia  (£), 
while  the  last  remains  of  the  restrictions  on  differential  duties 
imposed  by  the  Constitution  Act  of  1850  on  the  Australian 
Colonies  only  disappeared  under  an  Imperial  Act  of  1895. 
In  1859  occurred  the  last  attempt  to  intervene  in  the  matter 


(r)  Canada  Sess.   Papers,   1870,   No.   40  ;    cf.   Jenkyns,   British  Rule  and 
Jurisdiction  beyond  the  Seas,  pp.  28  seq.  ;  Chalmers,  Colonial  Currency,  Chap.  II. 
(s)  Cf.  Canada  Sess.  Papers,  1869,  No.  47. 
(t)  36  &  37  Viet.  c.  22;  Parl.  Papers  [C.  576],  [C.  703]. 
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of  the  Canadian  tariff,  when  the  Canadian  Government 
declined  absolutely  to  permit  interference  unless  the  Home 
Government  were  prepared  to  undertake  the  responsibility  of 
the  administration  of  the  country  (ti) ;  while  in  1879  the 
Home  Government  recognised  the  sole  right  of  the  colonial 
Parliament  to  decide  upon  a  protective  tariff,  and  were 
prepared  to  assent  to  a  reciprocity  treaty  with  the  United 
States,  had  that  Power  been  willing  to  arrange  one  (x). 

Despite  the  disappearance  of  these  formal  restrictions  on 
the  freedom  of  colonial  action  the  Imperial  Government  has 
established  the  doctrine  (y)  that  no  colony  shall  accord  to  any 
foreign  country  any  preference  which  she  will  not  also  accord 
to  the  British  Dominions,  while  no  colony  shall  accord  to  any 
other  colony  any  privileges  which  are  not  also  accorded  to 
the  United  Kingdom.  Accordingly  in  1890  the  Home 
Government,  while  permitting  the  negotiation  of  a  treaty 
between  the  United  States  and  Newfoundland  for  the  grant 
of  mutual  preference,  declined  ultimately  to  ratify  it,  because 
of  the  protest  from  Canada  that  the  passing  into  force  of  the 
treaty  would  prejudice  the  Dominion  in  its  efforts  to  secure 
a  similar  treaty  with  the  States.  In  1902,  however,  the 
government  had  altered  its  attitude  to  the  extent  of  being 
ready  to  allow  the  ratification  of  a  similar  treaty  concluded 
in  that  year  with  the  States,  despite  the  fact  that  its  coming 
into  operation  might  have  been  prejudicial  to  the  interests  of 
Canada,  on  the  ground  that  it  would  not  be  justifiable  to 
sacrifice  the  interest  of  the  one  colony  to  the  other ;  but  the 
United  States  Government  did  not  ratify  the  treaty  (*). 

The  principle  also  received  full  approval  at  the  conferenoee 

(«)  House  of  Commons  Papers,  1864,  xli.  79. 

(x)  Parl.  Papers  [C.  2305],  [C.  2369]  ;  Canada  Sett.  Papers,  1M>9,  No.  47. 
(y)  Parl.  Papers  [C.  78  J4],  Lord  Ripon's  desp.  28th  June,  1895. 
(z)  Parl.   Papers  [C.  6303],    for  the  arrangement  of    1890 ;    [Cd.  3262], 
pp.  51  srq.,  for  that  of  1902. 
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of  1894  and  1902,  where  also  the  doctrine  was  laid  down 
that  efforts  should  be  made  to  leave  the  Colonies  free  to 
conclude  what  arrangements  they  liked  with  the  mother 
country  and  each  other  in  tariff  matters,  without  having  to 
make  the  same  concessions  to  foreign  Powers.  This  led,  in 
1895,  to  the  removal  of  all  restrictions  on  the  levy  of 
differential  duties  in  the  Australian  Colonies,  and  to  the 
denunciation,  in  1897,  of  the  Belgian  treaty  of  1862  and  the 
German  treaty  of  1865,  under  which  the  Colonies  were 
bound  to  give  these  Powers  and,  necessarily,  all  most 
favoured  nations,  the  same  concessions  as  might  be  accorded 
to  the  mother  country  (a).  Under  these  principles  there 
have  been  granted  preferences  to  the  United  Kingdom  by 
Canada,  the  South  African  Customs  Union  in  1903,  and,  in 
the  same  year,  by  New  Zealand,  and  also,  in  1907 — 8,  by 
the  Commonwealth  of  Australia. 

Another  application  of  the  same  principle  may  be  seen  in 
the  recent  Canadian  action  arising  out  of  the  treaty  of  1907 
with  the  French  Republic.  As  soon  as  it  comes  into  effect, 
a  Canadian  Act  of  1908  provides  that  all  the  privileges 
granted  to  France  will  be  automatically  extended  to  the 
British  Empire  without  conditions,  while  the  tariff  concessions 
made  to  France  are  so  limited  as  to  injure  as  little  as  possible 
British  trade.  Similarly,  the  customs  agreement  between 
South  Africa  and  New  Zealand  gives  the  contracting  parties 
no  higher  privileges  than  are  accorded  gratis  to  the  United 
Kingdom. 

(e)  In  the  matter  of  merchant  shipping  full  power  was 
given  to  the  Colonies  to  regulate  their  coasting  trade  as  far 
back  as  1869,  and  that  power  has  also  been  given,  since  18o4, 
in  the  case  of  vessels  registered  in  the  colony  (b).  These 
powers  are  extended  in  all  cases  by  the  right,  under  sect.  478 

(a)  Parl.  Papers  [C.  9423],  [Cd.  1630]. 

(b]  See  now  sects.  735  and  736  of  Merchant  Shipping  Act,  1894. 
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of  the  Merchant  Shipping  Act,  1894,  to  apply  certain  provi- 
sions of  that  Act  to  vessels  trading  with  the  colony  to  which 
the  provisions  in  question  would  not  otherwise  apply,  and  the 
whole  series  of  powers  gives  the  colonial  legislature  full 
control  over  all  shipping  which  can  be  called  local.  More- 
over, the  Merchant  Shipping  Acts  of  the  United  Kingdom 
give  the  local  government  full  power  over  all  matters  of 
importance,  such  as  the  securing  of  the  seaworthiness  of 
vessels  trading  to  the  colony,  and  so  forth.  The  principle 
has  been  that  the  Imperial  Government  reserves  to  itself  the 
right  to  control  vessels  on  the  high  seas,  while  leaving  to 
colonial  control  the  management  of  vessels  which  are  really 
local.  Claims  have,  however,  been  put  forward  recently  by 
colonial  legislatures  to  control  all  vessels  which  trade  with 
the  colony.  The  New  Zealand  Parliament  has  legislated, 
making  vessels  which  trade  with  Australia  and  the  Western 
Pacific  fall,  in  certain  respects,  under  the  control  of  the 
Dominion  Parliament ;  while  the  Navigation  Bill,  as  intro- 
duced into  the  Commonwealth  Parliament  in  1904,  was 
calculated  to  assert  in  many  respects  full  control  over  all 
ocean-trade  ships.  The  outcome  of  a  long  correspondence 
between  the  Home  and  Colonial  Governments  on  the  matter 
was  the  holding  of  a  conference  between  representatives  of 
the  three  governments  concerned  iu  London  in  1907,  when 
various  principles  were  agreed  on  in  order  to  minimise  the 
likelihood  of  the  conflict  of  the  legislatures.  It  was  agreed 
that  the  regulation  of  the  coasting  trade  included  the  power 
to  regulate,  in  shipping  matters,  any  vessels  which  took  up 
cargo  or  passengers  at  an  Australian  port  or  New  Zealand 
port  in  order  to  set  them  down  at  another  port  in  the 
same  colony,  except  only  in  such  cases  as  the  passengers  or 
goods  might  be  being  conveyed  on  through  tickets  from 
oversea.  In  addition  to  vessels  engaged  in  the  coasting- 
trade  while  so  engaged,  the  colonial  legislatures  were  also 

o 


K. 
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to  control  all  vessels  registered  in  and  trading  to  the  Colonies, 
leaving  to  the  Imperial  Parliament  the  control  of  all  other 
vessels,  including  vessels  whose  trade  was  purely  oversea 
trade  and  coasting  vessels,  after  they  had  left  the  colonial 
waters.  This  arrangement  excludes  from  the  power  of  the 
colonial  legislatures  all  vessels  trading  merely  between  the 
Colonies  of  Australia  and  New  Zealand  and  the  Pacific 
Islands,  unless  they  actually  engage  in  the  coasting-trade. 
In  the  case  of  vessels  subject  to  the  legislative  powers  of  the 
Colonies,  the  Merchant  Shipping  Act,  1894  (c),  requires  that 
there  should  be  made  no  difference  between  the  vessels  regis- 
tered in  the  colony  and  other  British  vessels,  and  the  con- 
ference accepted  this  principle,  together  with  the  other 
principle  that  in  no  case  should  foreign  vessels  be  placed  in 
the  British  Dominions  in  more  favourable  positipn  than 
British  vessels  (d}.  The  question  of  legislating  on  the  lines 
of  these  resolutions  is  still  under  the  consideration  of  the 
Dominion  Governments. 

In  one  respect  a  somewhat  extraordinary  power  has  been 
given  to  Australia — the  right  to  enforce  the  laws  of  the 
Commonwealth  as  a  whole,  and  not  merely  those  referring  to 
matters  of  shipping,  on  board  every  British  vessel  whose  first 
port  of  clearance  and  port  of  destination  are  in  the  Common- 
wealth. The  exact  force  of  this  provision  has  just  been 
decided  to  be  to  put  the  laws  of  the  Commonwealth  in 
force  on  every  vessel  which  goes  on  a  round  journey  (however 
far  afield)  from  one  Australian  port  to  another  (e). 

(f)  While  the  control  of  the  Imperial  Government  in 
matters  of  trade  and  shipping  remains  a  living  factor  in  the 

(e)  Sect.  736. 

(d)  Parl.  Papers  [Cd.  2483],  [Cd.  3023],  [Cd.  3826],  [Cd.  3891],  [Cd.  4355]; 
for  the  conference   [Cd.    3567]  ;  and  see  my  article,  Journ.  Soc.  Comp.  Leg., 
1908. 

(e)  Merchant  Service  Guild  of  Australasia  v.  .Archibald  Currie  Prop.,  Ltd., 
5  C.  L.  R.  737 ;  cf.  63  &  64  Viet.  c.  12,  s.  5 ;  48  &  49  Viet.  c.  60,  s.  20. 
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relations  of  the  colonial  governments  and  the  Imperial 
Government,  the  control  of  the  latter  over  military  and  naval 
affairs  has  steadily  diminished  (/),  until  it  is*  now  no  more 
than  a  right  of  advising  colonial  governments,  when  that 
advice  is  asked  for.  In  time  of  war  the  situation  would  be, 
of  course,  entirely  altered,  if  the  course  of  events  should  cause 
the  colony  concerned  to  become  involved  in  hostile  operations. 
The  command  of  the  colonial  forces  would  then  doubtless  be 
conferred  on  the  imperial  officer  sent  out  to  command  the 
regular  troops  employed  in  the  colony.  Power  to  do  this 
exists  in  all  the  self-governing  colonies  which  maintain 
military  forces.  On  the  other  hand,  the  power  would  only 
be  exercised  on  the  advice  of  Ministers.  It  would  be  impos- 
sible to  exercise  such  a  power  against  the  wish  of  a  colonial 
Ministry.  If  the  war  did  not  result  in  the  employment  of 
military  forces  from  the  United  Kingdom,  the  control  of  the 
local  forces  would,  of  course,  rest  with  the  local  government 
exactly  as  in  time  of  peace,  though  the  local  government 
would  no  doubt  consult  with  the  Imperial  Government  as 
to  the  use  to  be  made  of  its  forces  in  the  conduct  of  the  war. 
Further,  in  case  of  a  war  in  which  the  local  forces  could  be 
spared,  part  thereof  and  any  volunteers  who  might  desire  to 
serve  with  the  imperial  forces  would  be  allowed  by  the  local 
government  to  join  these  forces  and  to  serve  under  the 
command  of  the  imperial  officers  commanding. 

This  state  of  affairs  is  fully  recognised  by  the  Army  Acts 
of  the  Imperial  Parliament.  A  colonial  force  is  governed 
solely  by  its  own  colonial  law,  even  when  on  active  service 
with  the  imperial  forces,  unless  the  local  law  makes  no 
provision  for  the  discipline  of  the  troops  when  on  such  active 
service,  in  which  event  the  provisions  of  the  Army  Act 

(/)  Cf.  Harrison  Moore,  Commonwealth  of  Auttralia,  p.  222 ;  and  cf.  the 
position  of  the  Crown  towards  the  army  at  home  churned  in  Queen  Victoria'* 
L-tt>-rs,  iii.  296,  297- 

o2 
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apply  (g) .  This  is  a  case  where  colonial  legislation  is  given 
by  Imperial  Act  an  extra-territorial  operation,  as  otherwise 
the  local  Act  could  merely  govern  the  acts  of  the  troops 
within  the  colonial  limits  themselves.  There  are,  however, 
obvious  advantages  in  securing  similarity  of  law  for  all 
troops  on  active  service,  and  possibly  this  may  be  arranged 
by  simultaneous  legislation  in  the  several  colonies  or  by 
imperial  legislation  with  the  consent  of  the  Colonies  (A) . 

Some  modern  illustrations  of  usage  may  be  given.  We 
may  regard  as  completely  antiquated  the  claim  of  the  New 
Zealand  Government  in  1864  to  exercise  command  over 
the  actions  of  the  imperial  troops  situated  in  the  colony. 
The  Imperial  Government  then  emphatically  repudiated 
the  theory  that  any  colonial  government  could  control 
imperial  forces,  and  entered  shortly  afterwards  in  a  resolute 
effort  to  induce  the  colonial  governments  to  supply  themselves 
with  forces  of  their  own,  or  at  least  to  pay  the  cost  of  the 
colonial  establishments  of  imperial  troops.  This  course 
received  the  formal  approval  of  the  House  of  Commons  on 
4th  March,  1862,  when  it  was  resolved  that  while  the  House 
fully  recognised  the  claims  of  all  portions  of  the  British 
Empire  to  imperial  aid  in  their  protection  against  perils 
arising  from  imperial  policy,  it  was  of  opinion  that  self- 
governing  colonies  should  undertake  the  main  responsibility 
of  providing  for  their  own  internal  order  and  defence,  and 
ought  to  assist  in  their  own  external  defence.  As  a  result, 
in  1873,  the  Under- Secretary  of  State  for  the  Colonies  was 
enabled  to  say  in  Parliament  that  the  garrisons  in  the 
Colonies  were  almost  entirely  maintained  for  imperial  pur- 

(g)  Army  Act,  1881,  s.  177.  On  the  other  hand,  the  Army  .Act  alone 
regulates  the  conduct  of  imperial  forces  engaged  in  operations  in  the  colony, 
though  colonial  legislatures,  under  sect.  169,  have  a  limited  power  of  suiting 
minor  provisions  of  the  Army  Act  to  the  circumstances  of  the  colony. 

(K)  Cf.  Australia  Defence  Act,  1903,  s.  55;  Canada  Militia  Act,  1904, 
s.  74  ;  Natal  Militia  Act,  1903,  s.  57. 
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poses.  There  are  still,  however,  imperial  garrisons  in  South 
Africa,  due  primarily  to  the  need  of  securing  the  tranquillity 
of  the  Colonies  from  native  insurrection,  and  only  in  a  very 
secondary  degree  required  against  foreign  attack.  On  the 
other  hand  the  Canadian  Government  has  assumed  the  full 
responsibility  for  the  garrisons  of  Halifax  and  Esquimalt, 
which  up  to  the  time  of  the  South  African  war  were  always 
garrisoned  by  imperial  troops,  as  part  of  the  imperial  defence 
system  (?'). 

The  necessity  of  the  Governor  acting  on  ministerial 
advice,  in  the  matter  of  placing  the  colonial  forces  under  the 
command  of  the  imperial  officer  commanding  in  South  Africa, 
was  strikingly  illustrated  in  the  case  of  the  dispute  in  1877 
and  1878  between  the  Governor  of  the  Cape  and  the 
Molteno  Ministry  (A-).  The  latter  asserted  that  the  Governor 
was  bound  to  accept  the  advice  in  military  matters  of  his 
Ministers,  and  proceeded  to  invest  the  local  commandant 
with  full  powers  of  independent  action,  denying  the  right  of 
the  Governor  to  interfere,  and  in  particular  to  place  the 
colonial  forces  under  the  command  of  the  officer  com- 
manding the  imperial  forces  (/)  ;  indeed,  they  deprecated  the 
use  of  the  imperial  forces  at  all,  as  tending  to  depress  the 
colony,  under  the  apprehension  of  imperial  domination.  The 
Governor,  in  view  of  the  refusal  of  the  government  to 
accept  his  advice  and  their  insistence  on  acting  as  if 
he  were  a  cypher,  declining  to  resign,  and  declaring 
that  they  alone  were  responsible  to  Parliament,  decided 


(i)  Parl.  Papers  [Cd.  2565].  With  the  disappearance  of  imperial  troops 
the  administration  of  the  government,  in  the  Governor-General's  absence, 
has  passed  to  the  Chief  Justice. 

(k)  Cf.  Harrison  Moore,  Commonwealth  of  Atutralia,  pp.  221—223;  Todd, 
Parl.  Govt.  pp.  380  stq. 

(I)  The  power  is  given  in  Australia,  by  the  Defence  Act,  1903,  B.  63,  to 
the  Governor-General,  not  the  Governor- General  in  Council,  and  BO  with 
other  Acts.  But  this  has  uo  special  significance. 
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to  dismiss  his  government  and  to  appeal  to  the  people. 
Fortunately,  the  new  government  under  Mr.  Sprigg  succeeded 
in  obtaining  a  parliamentary  majority  and  so  vindicated  the 
action  of  the  Governor,  which  also  received  the  full  approval 
of  the  Secretary  of  State,  who  laid  stress  on  the  fact  that 
the  Grovernor,  as  High  Commissioner  for  South  Africa,  had 
a  responsibility  greater  than  that  of  Ministers,  which  should 
have  inclined  them  all  the  more  to  accept  his  advice  in  a 
matter  in  which  great  interests  were  involved,  and  when 
success  in  the  war  against  the  Kaffirs  could  only  be  expected 
from  unity  of  counsels  and  efforts.  On  the  other  hand,  the 
constitutional  doctrine  seems  to  be  clear  that  the  use  of 
colonial  forces  can  only  be  carried  on  with  the  assistance  of 
Ministers,  and  this  view  was  asserted  both  by  the  new 
government  in  the  House,  when  the  Opposition,  under 
Mr.  Merriman,  made  an  attack  on  the  action  of  the  Governor, 
and  also  by  Sir  Bartle  Frere  himself,  who  expressly  rested 
the  justification  for  his  action  on  the  principle  of  the  consti- 
tutional power  of  the  Grovernor  to  inform  Ministers  that  they 
have  lost  his  confidence  and  to  summon  other  Ministers  to 
office,  subject  to  the  necessity  of  their  securing  the  support 
of  Parliament.  In  accordance  with  this  rule,  the  colonial 
forces  in  the  South  African  war,  both  in  the  Cape  and  Natal, 
were  placed  under  the  imperial  direction  by  the  advice  of 
the  colonial  governments.  It  might,  indeed,  be  argued  that 
in  such  a  matter  the  Governor  must  be  entitled  on  imperial 
grounds  to  overrule  Ministers,  even  if  he  cannot  find  another 
government ;  but  this  doctrine  would  involve  the  theory  that 
the  Imperial  Government  could  insist  on  colonial  forces 
taking  part  in  a  war,  a  doctrine  opposed  to  the  fundamental 
principles  of  self-government,  which  leaves  it  to  a  colony  to 
decide  how  far  it  will  participate  in  wars  due  to  imperial 
policy.  Of  course,  the  Imperial  Government  need  not 
defend  a  colony  which  will  not  co-operate  to  save  itself,  but 
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that  is  a  different  matter  from  claiming  a  power  to  make  a 
colony  defend  itself  under  imperial  direction  (m). 

The  South  African  war  affords,  also,  instances  of  the  raising 
of  troops  for  voluntary  service  with  the  imperial  forces  in 
the  Colonies,  a  practice  which  also  was  seen  in  the  Egyptian 
Expedition  of  1885  (M),  and  offers  of  which  were  made  in 
1878.  Further  permanent  provision  for  the  criticism  of 
colonial  schemes  of  defence  has  heen  made  by  the  creation  of 
a  permanent  organisation — the  Colonial  Defence  Committee — 
which  receives  reports  on  the  defence  of  the  several 
Dominions,  and,  in  accordance  with  the  wishes  of  the  colonial 
governments,  offers  freely  comments  on  any  questions  of 
importance.  The  Committee  works  in  co-ordination  with  a 
still  more  authoritative  body — the  Committee  of  Imperial 
Defence  (0) — which  was  inaugurated  by  Mr.  Balfour's 
Ministry,  and  which  is  marked  out  by  the  fact  that  the 
Prime  Minister  (p)  himself  presides  at  the  meetings,  and 
thus  becomes  acquainted  at  first  hand  with  the  problems  of 
the  military  defence  of  the  Empire.  Moreover,  the  consti- 
tution of  the  Committee  is  elastic,  and  permits  the  addition 
of  colonial  members  whenever  any  matter  affecting  the 
Colonies  is  under  discussion. 

Another  means  by  which  the  colonial  governments  are 
kept  in  touch  with  the  imperial  military  organisation  is  in 
the  fact  that  the  officers  commanding  or  inspecting  the  troops 
of  the  Colonies  are  often  selected  from  the  British  army. 
This  arrangement,  in  the  case  of  Canada,  at  one  time  took 
the  shape  that  the  Militia  Act  rendered  obligatory  on  the 
government  the  appointment  of  a  British  officer  to  command 
the  forces.  This  plan  did  not  work  satisfactorily,  as  the 


(m)  Par/.  Papers  [C.  2079]. 

(n)  Ibid.  H.  C.  207,  1884-85. 

(o)  Anson,  Law  of  the  Constitution,  II.  i.  136. 

( p)  Han»ard,  4th  Her.  cxxxix.  69  «*y.,  619  »tq. ;  cxlii.  62  teg. 
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officer  always  had  difficulty  in  realising  his  position  as  servant 
for  the  time  being  of  the  colonial  government  and  not  an 
imperial  officer.  In  the  result,  after  much  friction,  the 
Dominion  Government  in  1904  dismissed  by  Order  in  Council 
the  then  commander,  Lord  Dundonald,  as  in  his  eagerness  to 
secure  the  efficiency  of  the  militia,  he  had  made  what  prac- 
tically amounted  to  attacks  on  the  Dominion  Government. 
In  the  place  of  the  office  of  General  Officer  Commanding  was 
instituted  that  of  a  Militia  Council  with  an  Inspector- General, 
who  may  be  either  appointed  from  the  Canadian  or  from  the 
British  army.  A  similar  Council  has  been  instituted  in  New 
Zealand  since  1906,  and  one  of  the  members  is  an  officer 
from  the  British  army,  whose  experience  is  thus  freely  put 
at  the  use  of  the  Dominion  Government,  while  the  post  of 
General  Officer  Commanding  has  been  abolished.  In  1901 
the  Commonwealth  Government  appointed  General  Hutton 
to  be  General  Officer  Commanding  the  Commonwealth  forces, 
but  the  same  fatality  which  seems  always  to  have  accom- 
panied that  office  fell  to  his  lot,  and  in  1905  the  post  dis- 
appeared, a  Board  of  Defence  taking  the  place  of  the  General 
Commanding  (<?).  In  the  Cape  and  in  Natal  the  colonial 
forces  are  now  commanded  by  colonial  officers. 

In  the  event  of  the  conduct  of  military  operations  by  a 
colonial  government  within  the  colony  for  the  preservation 
of  internal  order,  the  Imperial  Government  will  assist  if 
necessary,  but  in  that  case  it  necessarily  obtains  the  right 
to  interfere  in  the  terms  of  settlement  of  the  question  con- 
cerned. This  was  the  case  in  New  Zealand  as  long  as  the 
wars  against  the  natives  there  were  conducted  with  the  help 
of  imperial  troops,  and  similarly  in  the  case  of  the  disturb- 

(q)  Proposals  for  compulsory  naval  and  military  service  are  now  under  the 
consideration  of  the  Commonwealth  Parliament,  which  contemplate  that,  if 
volunteers  from  Australia  engage  on  active  service  abroad  -with  the  imperial 
forces,  they  will  fall  under  the  Army  Act,  1881  ;  see  Parliamentary  Debates, 
1908,  Nos.  8  and  9. 
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ances  and  wars  in  South  Africa.  In  the  case  of  Basutoland, 
annexed  in  1871  to  the  Cape,  disturbances  became  acute  in 
and  after  1878,  when  the  Cape  Government  endeavoured  to 
enforce  the  disarment  of  the  tribes.  In  this  attempt  they 
practically  failed,  and  peace  was  only  restored  on  the 
mediation  of  the  Home  Government,  resulting  in  the 
disannexation  of  Basutoland  and  the  coming  of  the  Basutos 
under  the  immediate  control  of  the  High  Commissioner  for 
Soutli  Africa.  In  the  case  of  the  native  rebellion  in  Natal, 
which  broke  out  in  190C,  the  Imperial  Government  were 
prepared  to  give  help  if  necessary,  but  active  assistance  was 
not  required,  though  in  fact  the  Imperial  Government  did 
afford  help  by  keeping  all  their  forces  still  in  the  colony 
where  their  presence  assured  the  rebels  that  in  the  long  run 
the  Natal  Government  had  the  support  of  the  Imperial 
Government.  It  is  indeed  impossible  in  fact,  however  much 
so  in  theory,  for  the  Imperial  Government  to  dissociate  itself 
from  the  Colonies,  and  therefore  in  the  long  run,  however 
much  it  may  dislike  the  responsibility,  the  burden  of  any 
colonial  military  action  may  fall  upon  it.  The  same  con- 
sideration applies  with  greater  force  to  naval  arrangements, 
and  while  local  navies  cannot  be  considered  other  than 
valuable,  it  is  essential  that  the  Colonies  should  consent  in 
time  of  war  to  put  their  fleets  under  one  central  control. 
This  point  is  insisted  on  by  the  Admiralty  in  the  recent 
correspondence  regarding  the  Australian  naval  agreement, 
and  is  the  only  constitutional  consideration  involved  (r). 

(g)  One  other  great  sphere  of  imperial  responsibility  is 
immigration,  especially  that  of  coloured  races  into  the  Empire. 
There  exists  at  present  in  all  the  Dominions  the  most 
pronounced  dislike  of  any  considerable  oriental  immigration 
into  these  colonies — a  dislike  based  in  part  on  economic 

(r)  Par/.  Papers  [Cd.  4325]  ;    see  Commonwealth   ParlitmenUtry  Dtbattt, 
1908,  pp.  1320  (Mr.  Deakin),  1459   Mr.  Fisher). 
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grounds,  for  the  oriental  is  willing  to  work  at  wages  which 
the  white  population  of  the  Colonies  deems  inadequate  for 
a  decent  standard  of  life ;  partly  on  social  grounds,  for  the 
oriental  is  a  mystery  to  the  occidental;  and  partly  on 
colour  prejudice.  The  existence  of  the  feeling  is  to  a  great 
extent  natural  and  inevitable.  The  population  of  all  the 
Dominions  is,  without  exception,  small,  and  in  the  case  of 
Australia  grows  very  slowly,  so  that  there  is  real  danger  to 
the  purity  of  the  race,  and,  indeed,  even  to  its  supremacy,  if 
uncontrolled  immigration  takes  place.  On  the  other  hand 
the  action  is  one  decidedly  unfriendly  to  the  great  coloured 
peoples,  and  in  particular  it  is  hard  to  reconcile  the  exclusion 
of  British  Indians  with  any  theory  t)f  imperial  citizenship. 
The  first  effects  of  the  feeling  made  themselves  apparent  in 
legislation  against  Chinese  in  Victoria  in  1855,  but  in  the 
sixties  and  seventies  the  exclusion  feeling  seemed  to  be 
dying  away,  until  it  revived  with  great  vigour  in  the 
eighties,  culminating  in  various  illegalities  both  in  Victoria 
and  New  South  Wales  and  leading  to  a  general  discussion 
of  the  subject  by  a  conference  of  Australian  premiers,  which 
led  to  uniform  exclusion  legislation  all  over  Australia  and 
New  Zealand  (s).  In  1885  and  1886  similar  legislation 
was  passed  in  Canada  to  protect  British  Columbia,  but  really 
prohibitive  legislation  did  not  become  necessary  until  1900, 
when  the  tax  on  each  Chinese  introduced  was  fixed  at  a 
hundred  dollars,  and  1903,  when  it  was  increased  to  five 
hundred  dollars,  while  further  restrictions  were  imposed 
in  1908.  The  action  taken  in  these  years  was  the 
outcome  of  the  report  of  a  commission  which  made  a 
most  exhaustive  investigation  into  all  the  circumstances 
and  reported  very  decidedly  against  the  permission  of 

(*)  See  Mr.  Jebbs'  paper  in  Journ.  Royal  Soc.  of  Arts,  Ivi.  585  seq. ; 
Parl  Papers  [C.  5374],  [C.  5448],  for  Chinese  in  Australia  and  Canada; 
[G.  8596],  for  Colonial  Conference  of  1897  ;  [Cd.  2105],  return  of  laws. 
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further  Asiatic  immigration.  As  China  has  no  treaty  right 
—the  treaty  of  Pekin  of  I860  is  unilateral — to  have  its 
subjects  enter  the  British  Dominions,  the  exclusion,  if  harsh, 
was  at  any  rate  free  from  any  violation  of  treaty,  and  the 
Imperial  Government  consistently  declined  to  interfere  with 
it.  Largely  on  the  Canadian  precedent,  Chinese  exclusion 
Acts  have  been  passed  by  the  Cape  in  1904  and  by  New- 
foundland in  1906,  and  the  New  Zealand  legislation  has  been 
strengthened  by  Act  No.  78  of  1907. 

More  general  exclusion  legislation  has  been  based  on  the 
principle  accepted  by  Mr.  Chamberlain  in  1897  at  the 
Colonial  Conference.  It  was  then  laid  down  that  the  proper 
mode  to  secure  the  exclusion  of  undesirable  immigrants  was 
a  dictation  test  in  a  European  language,  and  after  the  con- 
ference the  several  Australasian  colonies  which  had  passed  Bills 
of  a  different  character  which  had  failed  to  secure  the  Royal 
Assent  hastened  to  adopt  similar  legislation — New  Zealand  in 
1899,  New  South  Wales  and  Tasmania  in  1898.  The  Cape 
legislated  to  the  same  effect  in  1902,  Natal  again  in  1903, 
the  Transvaal  in  1907,  and  the  Commonwealth  of  Australia 
in  1901  and  19a5.  In  the  case  of  the  Commonwealth  pro- 
test was  made  by  the  Japanese  Government  because  the  act 
was  stated  in  Parliament  to  be  directed  against  the  Japanese  ; 
but  in  reply  it  was  pointed  out  that  the  legislation  did  not 
in  any  way  discriminate  against  Japanese  and  the  law  was 
not  disallowed.  But  the  Commonwealth  Government  in 
1905  altered  the  law  so  as  to  omit  any  express  reference  to  a 
European  language,  thus  removing  any  formal  ground  of 
complaint  (t). 

Canada  has  remained  outside  this  legislation  and  has 
steadily  counteracted  the  efforts  of  British  Columbia  to  pass 

(t)  Cf.  also  the  protest  of  the  Indian  Government  against  the  exclusion  of 
Lascars  from  ships  carrying  the  mails  under  subsidy,  Par/.  Paper*  [Cd.  1639]. 


204      RESPONSIBLE  GOVERNMENT  IN  THE  DOMINIONS. 

Acts  on  the  Natal  model.  On  the  other  hand,  difficulties 
have  arisen  through  the  unconditional  adherence  of  Canada 
in  1906  to  the  Japanese  treaty  of  1894,  under  which  the  two 
Powers  stipulate  for  the  free  entry  of  subjects  of  either 
country  into  the  territories  of  the  other.  By  an  arrangement 
in  1907  made  at  Tokio  by  the  instrumentality  of  the  am- 
bassador and  the  Canadian  Minister,  Mr.  Leinieux,  the 
Japanese  GTovernment  has  agreed  to  secure  that  immigration 
shall  not  be  of  such  a  character  as  to  embarrass  the  Canadian 
authorities  (u).  The  still  more  important  question  of  the 
entry  of  British  Indians  has  been  settled  by  negotiations 
with  the  Imperial  Government,  under  which  the  Canadian 
Government  has  decided  to  order  that  henceforth  all  Asiatics 
immigrating  must  have  at  least  40 /.  in  their  possession  on 
landing  to  prevent  their  being  left  stranded  in  a  country 
where  the  climatic  conditions  are  not  especially  favourable, 
and  where  the  prejudice  against  their  employment  is  steadily 
increasing  (v) .  In  their  reports  the  Canadian  Government 
emphasise  the  duty  of  considering  and  aiding  the  Imperial 
Government  in  framing  their  policy. 

But  even  when  the  Asiatic  is  allowed  to  immigrate,  there 
is  a  tendency  to  subject  him  to  differential  legislation, 
especially  in  respect  of  factory  (x)  Acts  and  political  privileges, 
of  which  he  is  deprived  both  in  Western  Australia  and  in  the 
Commonwealth.  In  this  respect  there  has  been  considerable 
difficulty  with  Natal.  In  that  country  there  are  a  very  large 
number  of  Indians,  introduced  for  the  purpose  of  the  sugar 
fields,  under  contract,  who  have,  on  the  completion  of  their 
indentures,  settled  in  the  country.  After  the  grant  of 
responsible  government,  steps  were  taken  by  Acts  of  1894 

(u)  Canada  House  of  Commons  Debates,  Jan.  28th,  1908. 

(v)  See  Mr.  Mackenzie  King's  Report,  1908,  presented  to  Canadian  Par- 
liament; Sess.  Papers,  No.  36A ;  Par  I.  Papers  [Cd.  4118]. 

(x)  For  a  curious  debate  on  this  point,  cf .  Western  Australia  Parliamentary 
Debates,  1905,  pp.  98—117. 
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and  1896  to  exclude  the  Indians  from  the  franchise,  on  the 
ground  that  they  were  not  persons  accustomed  at  home  to 
representative  institutions.  In  1895  an  effort  was  made  to 
secure  that  all  Indians  thereafter  introduced  under  contract 
should  return  home  after  the  expiry  of  their  indentures  or 
enter  upon  fresh  contracts,  but  the  Indian  Government  inter- 
vened, and  insisted  on  their  being  allowed  to  stay  if  they 
paid  a  licence  fee  of  3/.  In  1897  the  issue  of  trading  licences 
was  confined  to  persons  able  to  keep  books  in  English,  and 
the  appointment  of  licensing  officers  was  given  to  local 
councils,  from  whose  decisions  there  could  be  no  appeal. 
Other  similar  legislation  followed,  and  finally  the  Parliament 
has  endeavoured  to  deprive  by  a  Bill  of  1906  the  Indians  of 
the  franchise  for  municipalities,  and  the  latest  legislation 
proposes  that  further  immigration  shall  cease,  and  that 
all  trading  licences  granted  to  natives  shall  be  cancelled  on 
compensation.  These  proposals  are  still  under  considera- 
tion, and  have  not  yet  (1908)  been  sanctioned  by  the 
Imperial  Government. 

In  the  Transvaal  and  the  Orange  River  Colony  the  old  legis- 
lation against  Asiatics  is  still  largely  in  force,  and  the  latest 
legislation,  that  of  1907,  has  forbidden  any  future  entry  of 
British  Indians ;  the  Imperial  Government  has  allowed  the 
Act  to  become  law  in  the  hope  of  thus  securing  better  terms 
for  the  Indians  already  there  domiciled,  and  it  is  believed  to 
be  possible  to  secure  the  entry  of  a  limited  number  of 
physicians  and  priests  by  executive  action.  But  the  problem 
of  immigration  is  far  from  being  settled  (y). 

(h)  Nor  is  the  complication  less  in  the  question  of  native 
policy.  In  Australia  the  matter  is  not  of  importance,  save  in 
Western  Australia,  where,  after  the  grant  of  self-govern- 

(y)  Part.  Papers  [Cd.  3887];  Dicey,  Law  of  tkf  Constitution,  p.  116,  n. ; 
also,  on  minor  disabilities,  cf.  Sonnadere  v.  Municipality  of  Perth,  1  W.  A. 
L.  R.  61. 
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ment,  for  a  time  an  effort  was  made  to  secure  the  control  of 
the  native  department  by  placing  it  under  the  direct  control 
of  the  Governor  independently  of  any  Minister,  and  making 
an   appropriation  of   5,000/.  for  its   expenses  (z).     But  the 
plan  did  not  work  well ;  the  rest  of  the  government  looked 
with  disfavour  on  the  separate  department,  and  the  Ministers 
made  a  series  of  attempts  to  induce  the  Secretary  of  State  to 
agree   to   the  placing  of  the  department  under  ministerial 
control.     For  some  years   this  request  was  postponed,  but 
effect  was  given  to  it  in  1897  after  a  discussion  of  the  matter 
with  the  Premier  at  the  Colonial  Conference,  and  the  depart- 
ment became  part  of  the  ordinary  administration,  a  definite 
appropriation   being  made  towards  its  expenses,  which  are 
not,  therefore,  subject  to  an  annual  vote  (a).    In  New  Zealand, 
for  a   few   years  after   the   grant   of    self-government,   the 
Imperial  Government  retained  native  policy  in  its  own  hands, 
but  in  1863  the  full  control  was  handed  over  to  the  govern- 
ment, which  has  distinguished  itself  by  its  wise  efforts  to 
benefit  the  native  race,  and  which  has  provided  for  its  repre- 
sentation in  the  colonial  Parliament  (b),  and,  if  desired,  on 
the  executive  Council.      In  Canada  a  separate  department 
and  vote  lasted  down  to  1861,  but  after  that  the  control  was 
left  with  the  colonial  governments,  and  on   federation  the 
Indians  became  the  care  of  the  Federal  Government,  which 
has    instituted  a  native    department   to    control    them,  and 
whose  management  of  the  Indian  question  has  added  greatly 
to  its  prestige.     Newfoundland  has  a  number  of  Esquimos 
in  Labrador  to  care  for,  as  far  as  the  small  resources  of  the 
colony  allow ;   steps  have  been  taken  to  introduce  reindeer 
for  their  benefit,  and  the  government  does  all  it  can  for  the 
people. 

(z'l  Constitution  Act,  s.  70  (schedule  to  53  &  54  Viet.  c.  26). 

(a)  Part.  Papers  [C.  8350]. 

(b)  Of.  Act  No.  101  of  1908,  s.  180 ;  No.  22  of  1908,  sched. 
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But  the  real  difficulties  of  the  problem  appear  mainly  in 
South  Africa,  where  the  native  population  is  large  and 
steadily  on  the  increase.  In  the  case  of  the  Cape,  the 
relations  of  the  governments  have  been  on  the  whole  satisfac- 
tory, and  the  Cape  consented  to  give  back  to  the  Imperial 
Government  the  one  province,  Basutoland,  which  she  was 
unable  to  manage  successfully.  In  Natal,  however,  the 
matter  has  not  gone  off  so  smoothly.  It  was  considered 
necessary  to  instruct  the  Governor  in  native  affairs  to  act  on 
his  own  judgment,  but  he  was  given  no  department  to  aid 
him,  and  practically  he  has  had  to  follow  ministerial  advice. 
In  1897  the  province  of  Zululand  was  handed  over  to  the 
government  of  Natal  on  condition  that  a  commission  should 
delimit  the  native  lands,  which  were  not  to  be  disturbed  save 
by  the  consent  of  the  Imperial  Government.  At  the  same 
time,  the  Imperial  Government  stipulated  that  Dinizulu 
should  be  brought  back  to  Natal  and  made  a  chief,  on  con- 
ditions which  were  not  to  be  altered  without  the  consent  of 
the  Imperial  Government ;  but  this  agreement  has  formed 
the  subject  of  some  misunderstanding.  The  report  of  the 
Natal  Native  Affairs  Commission  was  adverse  to  the  character 
of  the  government  in  Natal  as  regards  native  affairs,  and 
alterations  are  under  consideration  (e). 

In  the  Transvaal  (d)  and  the  Orange  Eiver  Colony  (e)  the 
interests  of  the  natives  are  to  be  secured  by  the  provision 
that  the  Governor  shall  retain  all  the  powers  of  supreme  or 
paramount  chief,  and  that  their  lands  shall  only  be  alienated 

(e)  Part.  Papert  [C.  8782]  (annexation  to  Natal  of  Zululand),  [Cd.  3888]. 
[Cd.  3889],  [Cd.  4194],  [Cd.  4195],  [Cd.  4328].  Cf.  Dilke,  Jour*.  Royal  Soe. 
of  Arts,  Ivi.  344  ;  Hansard,  1908,  cxc.  102  teq. 

(d)  Letters  Patent,  Dec.  6th,  1906,  8.  51. 

(e)  Letters  Patent,  June  5th,  1907,  s.  52.     In  all  three  oolonien  the  natire 
franchise  (there  are  a  few  voters  in  Natal)  is  practically  non-existent ;  in  the 
new  colonies  this  was  inevitable  under  the  terms  of  peace,  May  3 1st,  U 
Natal  has  no  such  ground. 
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from  them  loy  a  law  which  will  have  to  be  reserved  under 
the  general  provision  that  all  laws  imposing  disabilities  on 
natives  which  are  not  also  imposed  on  Europeans  must  be 
reserved,  and  can  therefore  only  come  into  force  on  the 
approval  of  the  Home  Government. 

The  control  over  legislation  affecting  natives  thus  placed 
in  the  hands  of  the  Imperial  Government  is  admittedly 
inadequate  for  the  preservation  of  native  rights.  The  solution 
of  the  question  of  the  fair  treatment  of  natives  has  been 
carried  forward  a  step  in  the  Cape,  where  the  franchise, 
thanks  to  the  action  of  the  Imperial  Government  in  1851 — 
1853  when  granting  representative  government,  is  open  to 
natives  on  the  same  conditions  as  to  whites,  and  where  the 
local  legislature  has  only  amended  the  law  by  the  Regis- 
tration Act,  1887,  and  the  Ballot  and  Franchise  Act,  1892, 
in  the  direction  of  the  restriction  of  the  vote  to  persons  of 
some  small  education,  and  to  persons  whose  property  quali- 
fication is  based  on  individual  tenure,  not  on  tribal  tenure. 
In  the  other  colonies  in  South  Africa,  the  tendency  is  to 
prefer  the  expedient  of  the  appointment  of  a  strictly  limited 
number  of  members  to  represent  natives  separately,  a  plan 
which,  if  less  liberal  than  the  Cape  scheme,  and  open  to  very 
grave  theoretical  and  practical  objections,  has  yet  in  its 
favour  the  case  of  the  Maori  representation  in  New  Zealand, 
and  would  at  least  be  preferable  to  the  existing  state  of 
affairs  in  South  Africa  (/),  though  it  is  to  be  hoped  that  the 
Cape  vote  will  not  be  merged,  as  this  would  be  a  most 
retrograde  step,  and  contradict  Rhodes'  doctrine  of  equality  of 
rights  in  case  of  equality  of  culture. 

(i)  Bills  affecting  the  prerogative  in  any  exceptional 
manner  are  also  subjects  for  imperial  control.  One  of  the 
comparatively  few  Canadian  Bills  which  have  not  come  into 

(/)  Parl.  Papers  [Cd.  2399]. 
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operation  was  that  of  1868  to  reduce  the  salary  of  the 
Governor-General,  while  the  government  were  warned  in 
1875,  when  the  Supreme  Court  Bill  was  being  passed  into 
law,  that  if  it  purported  to  abolish  the  prerogative  power  to 
grant  special  leave  to  appeal  from  the  judgments  of  that 
Court  to  the  Privy  Council,  it  would  be  disallowed,  and  the 
Bill  was  amended  accordingly. 

But  the  general  rule,  despite  the  exceptions  above  men- 
tioned, is  that  all  local  Acts  will  be  accepted,  however  greatly 
they  may  deviate  from  the  principles  which  guide  legislation 
in  England.  This  doctrine  has  only  grown  up  slowly ;  at 
one  time  it  was  quite  common  to  refuse  to  allow  Acts  because 
in  one  way  or  another  they  ran  counter  to  the  views  of  the 
home  Government.  The  classic  expression  of  the  modern 
rule  is  perhaps  to  be  found  in  the  correspondence  with 
Newfoundland  over  the  sale  of  the  railway  to  the  Reid 
Company  in  1898,  when  the  Newfoundland  government  of 
the  day  parted  with  the  greater  part  of  the  public  assets  of 
the  colony  for  a  consideration  which  was  certainly  inadequate, 
and  which  has  been  regarded  as  such  very  strongly  by  their 
successors  in  office  who  re-made  the  arrangement  (g).  The 
Secretary  of  State  pointed  out  clearly  and  forcibly  the 
grave  disadvantages  of  the  project,  but  he  declined  to 
disallow  the  proposed  Act  for  confirming  the  transfer, 
and  to  the  appeals  for  interference  by  the  minority  in 
the  legislature  he  returned  the  reply  that  the  Imperial 
Government  could  not  interfere  with  the  legislation  of  a 
self-governing  colony,  except  where  imperial  interests  were 
concerned  or  a  definite  charge  of  bad  faith  brought  against 
the  government  by  some  party  whose  rights  were  being  over- 
ridden by  the  legislature.  In  a  sense  this  despatch  no  more 
than  maintains  the  tradition  of  the  attitude  of  the  Imperial 
Government ;  in  1874  the  Imperial  Government  declined  to 

(g)  Ibid.  [C  8867],  [C.  9137] ;  Dilke,  Jwrn.  Roy.  Soe.  of  Art»,  M.  345. 
K.  P 
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take  any  action  in  the  case  of  a  marine  telegraphs  Bill  passed 
by  the  Canadian  Parliament,  against  which  the  Anglo- 
American  Telegraph  Company  raised  objections,  on  the 
ground  that  the  matter  was  one  of  local  policy  in  which 
the  legislature  was  entitled  to  decide  for  itself  without  the 
interference  of  the  Imperial  Government.  Nevertheless, 
the  Newfoundland  case  was  a  peculiarly  strong  one  of  the 
refusal  of  interference ;  the  action  of  the  government  was 
not  only  of  obvious  disadvantage  to  the  public  interests,  but 
it  fettered  the  hands  of  the  government  very  largely  in 
dealing  with  the  ordinary  duties  of  government,  and  excep- 
tion might  have  been  based  on  this  ground.  The  course  of 
non-interference  adopted  in  this  case  was,  of  course,  followed 
when  the  contract  with  the  Harmsworth  firm  was  ratified  by 
the  legislature  in  1905,  though  again  protests  were  made  on 
behalf  of  the  opposition. 

(j)  The  same  attitude  is  adopted  by  the  Imperial  Govern- 
ment in  the  not  infrequent  cases  in  which  they  are  appealed 
to  to  interfere  with  laws  which  operate  harshly  on  residents 
outside  the  colony.  Naturally  colonial  legislation  in  many 
cases  operates  to  the  disadvantage  of  those  who  own  property 
in  but  live  outside  the  colony,  but  in  all  these  cases  the 
Imperial  Grovernment  decline  to  take  any  action  on  the  part  of 
the  petitioners  save  where  real  imperial  interests  are  involved. 
It  is,  indeed,  impossible  to  hold  that  if  people  are  interested 
in  a  colony  they  have  any  right  to  object  to  its  legislation  in 
any  other  way  than  through  petitions  to  the  legislature  and 
representations  to  the  government. 

It  is  worth  noting,  as  against  the  view  which  sees  nothing 
in  the  action  of  the  Imperial  Government  save  a  desire  to 
restrict  the  rights  of  the  Dominions,  that  it  was  the  Imperial 
Government  which  first  pointed  out  the  dangers  of  the 
extension  of  this  doctrine.  As  mentioned  above,  in  1874  the 
two  houses  of  the  Canadian  Parliament  passed  a  Bill  to 
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regulate  marine  electric  telegraphs  in  Canada.  The  Anglo- 
American  Telegraph  Company  objected  to  certain  provisions 
in  the  Bill,  but  their  objections  were  overruled  by  the  Senate, 
and  the  Privy  Council,  while  recommending  its  reservation 
under  the  royal  instructions  as  perhaps  affecting  the  interests 
and  rights  of  British  subjects  not  resident  in  Canada,  declared 
that  the  Bill  was  in  their  opinion  advantageous  for  the 
interests  of  Canada.  The  Secretary  of  State,  however, 
decided  not  to  take  any  action  as  regards  the  Bill  on  the 
ground  that  he  could  not  assume  the  responsibility  of  deciding 
between  the  conflicting  opinions  as  to  the  policy  embodied  in 
the  measure. 

What  was,  however,  still  more  important  was,  that  he  said 
that  the  practice  of  invoking  the  intervention  of  the  Imperial 
Government  whenever  Canadian  legislation  on  local  matters 
affected  or  seemed  to  affect  the  property  of  absent  persons 
would  reduce  within  very  narrow  limits  the  measure  of  self- 
government  conceded  to  the  Dominion.  *'  It  is  to  the 
Dominion  Government  and  legislature  that  persons  concerned 
in  the  legislation  of  Canada  on  domestic  subjects  must  have 
recourse,  and  this  government  cannot  attempt  to  decide  upon 
the  details  of  such  legislation  without  incurring  the  risk  of 
those  complications  which  are  consequent  upon  a  confusion  of 
authority."  Accordingly,  next  year  the  Dominion  Parliament 
passed  a  new  and  considerably  altered  Act  to  which  the 
Royal  Assent  was  given  (h). 

A  very  modern  case  illustrates  the  same  principle.  In 
19u8  the  Parliament  of  New  South  Wales  passed  a  declaratory 
Bill  to  confirm  the  forfeiture  of  certain  land  licenses  which 
were  alleged  to  have  been  given  corruptly  by  the  Minister  of 
Lands  at  the  time  of  the  grant.  This  Bill  was  petitioned 
against  by  certain  persons  interested  in  the  lands  granted, 

(A)  Canada  Sess.  Papert,  1875,  No.  20;    cf.  Lbfroy,   Ugitlativr  Power  in 

(\nniiln,  p.  331,  n. 
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and  it  was  represented  that  the  Governor  should  reserve  the 
Act  under  the  section  of  his  Instructions  referring  to  Acts 
affecting  the  interests  of  non-residents,  but  he  declined  to  do  so 
on  the  advice  of  Ministers  that  the  reservation  of  such  an  Act 
was  not  contemplated  by  the  Instructions,  and  a  further 
petition  to  the  Crown  for  the  disallowance  of  the  Act  met  with 
a  similar  refusal,  the  matter  being  essentially  one  for  the 
decision  of  the  State  Parliament. 

The  grounds  on  which  disallowal  takes  place  or  reservation 
is  directed  having  been  discussed,  reference  may  be  made  to 
the  cases  in  which  the  Imperial  Parliament  supplements 
colonial  legislation  (?') .  The  chief  instances  are  undoubtedly 
those  in  which  it  is  desired  to  provide  legislation  which  will 
have  effect  beyond  the  territorial  limits  of  the  Colonies.  Such, 
for  example,  is  the  Fugitive  Offenders  Act,  1881,  under 
which  criminals  can  be  arrested  in  colonies  in  which  they 
have  committed  no  crimes  and  conveyed  beyond  the  limits  of 
the  colony  either  to  another  colony  or  to  the  United  Kingdom 
for  trial.  Similar  are  the  Extradition  Acts,  1870  and  1873, 
which  provide  a  like  process  in  the  case  of  criminals  who  have 
escaped  from  foreign  countries.  The  Imperial  Act  is  suffi- 
cient to  cover  the  whole  process  of  transfer  from  one  country 
to  another,  no  matter  how  devious  the  journey  may  be. 
The  disadvantages  of  an  attempt  to  rely  on  colonial  legisla- 
tion may  be  illustrated  by  a  small  point  of  procedure.  Under 
the  Extradition  Acts  their  operation  may  be  suspended  in 
any  colony  which  makes  provision  by  local  legislation  for 
the  procedure  necessary  for  the  handing  over  of  the  prisoner 
to  the  officers  appointed  to  remove  him  to  the  country  in 
which  his  crime  has  been  committed.  If  the  Imperial  Act 
were  in  force  in  any  colony,  then  after  the  prisoner  had 
been  surrendered  he  could  be  taken  back  to  the  place  of  his 

*  (t)  Cf .  Tarring,  Law  relating  to  the  Colonies,  ed.  3,  Chap.  VI. ;  and  Piggott's 
collection  of  Imperial  Statutes  applicable  to  the  Colonies. 


CONTROL  OF  LEGISLATION  AND  ADMINISTRATION.      213 

crime  by  any  route  through  the  British  Empire,  and  his 
detention  in  the  custody  of  his  escort  would  throughout  be 
legal  under  the  Extradition  Acts  without  any  further  issue 
of  warrants  or  judicial  steps.  But  where  the  Order  in 
Council  has  been  made  in  favour  of  any  colony,  his  custody, 
say,  in  the  United  Kingdom  en  route  for  his  destination, 
though  not  illegal,  would,  if  questioned,  have  to  be  regularized 
by  the  issue  of  fresh  process  against  him,  his  presence  in 
England  being  treated  as  a  fresh  case  of  extradition.  The 
only  colony  to  which  this  condition  of  affairs  applies  is 
Canada,  and  it  may  be  doubted  whether  the  theoretic 
advantages  of  having  a  colonial  enactment  outweigh  the 
possibilities  of  difficulties  arising  in  practice. 

Other  such  Acts  are  the  Colonial  Prisoners  Removal  Acts, 
1869  and  1884,  to  cover  cases  of  the  transport  of  prisoners 
from  one  portion  of  the  Empire  to  another,  and  the  Bank- 
ruptcy Act,  1883,  sects.  118  and  168  of  which  provide  that  the 
bankruptcy  Courts  of  the  Colonies  and  the  United  Kingdom 
shall  be  auxiliary  to  one  another,  thus  enabling  colonial 
Courts  of  bankruptcy  to  secure  the  assistance  of  the  British 
Courts  in  obtaining  control  over  a  bankrupt's  property,  or 
the  Act  of  1 859  facilitating  the  ascertainment  of  law  in  one 
part  of  the  British  dominions  for  use  in  trials  in  another 
part. 

A  whole  series  of  such  cases  is  to  bo  found  in  the  jurisdic- 
tion conferred  by  the  Merchant  Shipping  Act,  1894,  on 
colonial  Courts  as  to  making  inquiries  as  to  shipping  casualties 
occurring  either  in  British  ships  registered  in  the  colony 
wherever  the  casualty  occurred,  or  in  British  ships  near  the 
coast  of  or  on  a  voyage  to  the  possession.  Similar  jurisdiction 
is  given  if  the  party  to  whom  the  casualty  is  imputed  is 
found  in  the  colony,  or  any  of  the  crew  to  whom  the  casualty 
occurred  are  in  the  colony,  and  are  competent  witneMM, 
Further,  the  Merchant  Shipping  Act  also  empowers  the 
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Board  of  Trade,  if  satisfied  with  the  examinations  set  up  in 
the  Colonies,  to  allow  their  certificates  of  competence,  equip- 
ment, and  so  forth,  to  be  accepted  all  over  the  Empire  as 
equal  to  British  certificates  issued  by  the  Board  of  Trade. 

Perhaps  more  important  still  is  the  legislation,  the  Colonial 
Courts  of  Admiralty  Act,  1890,  conferring  on  the  colonial 
legislatures  power  to  confer  on  their  High  Courts  the  powers 
of  Courts  of  Admiralty,  and  to  delegate  part  of  those  powers  to 
the  inferior  Courts  of  the  Colonies.  Such  laws  require  either 
the  preliminary  approval  of  the  Crown,  which  is  conveyed  by 
despatch  as  in  the  case  of  the  Canadian  Admiralty  Court  Law 
of  1908,  or  must  be  reserved,  or  contain  a  suspending  clause. 

Again,  colonial  laws  made  for  the  purpose  of  establishing 
the  validity  of  marriages  contracted  in  the  colony  are  valid 
in  all  parts  of  the  Empire,  if  the  parties  were  at  the  time  of 
contracting  the  marriage  competent  according  to  the  law  of 
England  to  contract  the  marriage  at  the  time  of  its  perform- 
ance. Since  the  passing  of  the  Imperial  Act  of  1907  per- 
mitting the  marriage  of  a  deceased  wife's  sister,  there  can, 
therefore,  be  no  doubt  of  the  validity  all  over  the  Empire  of 
such  marriages  when  contracted  in  the  Colonies.  Some 
doubt  may  still  remain  in  the  case  of  other  marriages  illegal 
in  England,  but  legal  in  the  Colonies  (/). 

Further,  all  Colonies  are  enabled  by  the  Imperial  Army 
Act,  1881,  to  provide  for  the  discipline  abroad  of  their  forces, 
and  the  same  privilege  is  given  to  colonial  legislatures  in 
respect  of  their  naval  forces  under  the  Naval  Defence  Act, 
1865.  It  is,  however,  possible  that,  at  any  rate  in  the  case 
of  Canada  and  Australia  (&),  the  power  to  regulate  naval 
forces  outside  of  territorial  waters  may  be  necessarily  implied 

(J)  28  &  29  Viet.  c.  64. 

(k)  Cf.,  on  the  other  hand,  the  dictum  of  the  Chief  Justice  of  New 
South  Wales  in  Brisbane  Oyster  Fishery  Co.  v.  Emerson,  cited  by  Lefroy, 
Legislative  Power  in  Canada,  p.  327,  n.  1  ;  Part.  Papers  [Cd.  4325],  pp.  38,  47. 
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from  the  power  given  to  these  Colonies  by  their  Constitution 
to  provide  for  defence  in  naval  matters.  It  must  he  remem- 
bered that  the  Act  dates  from  before  these  Constitutions,  and 
further,  that  it  expressly  disclaims  any  purport  of  diminish- 
ing the  power  which  may  otherwise  be  vested  in  colonial 
legislatures.  Its  sole  aim  is  to  confer  power,  not  to  diminish 
or  define  it. 

Or,  again,  the  Imperial  Parliament  will  legislate  for  the 
Colonies  in  auy  matter  of  imperial  concern  in  which 
uniformity  is  essential  throughout  the  Empire.  Such,  for 
instance,  is  the  Foreign  Enlistment  Act  of  1870,  which  pro- 
vides for  the  maintenance  of  neutrality  by  his  Majesty's 
subjects  during  the  existence  of  war  between  foreign  States 
with  which  Great  Britain  is  at  peace.  Another  example  is 
afforded  by  the  Territorial  Waters  Jurisdiction  Act,  1878, 
by  which  was  reversed  in  effect  the  decision  of  the  Court 
in  the  case  of  The  Franconiu,  under  which  the  jurisdiction 
of  British  Courts  did  not  extend  to  deal  with  the  case  of  a 
crime  committed  by  a  foreigner  on  board  a  foreign  ship 
within  territorial  waters  (/).  This  Act  gives  the  power  to 
deal  with  such  cases  to  the  Courts,  including  the  colonial 
Courts,  but  requires  that  the  permission  of  the  Governor  of  a 
colony  should  be  given  for  any  prosecution  under  its  terms 
in  a  colony.  As,  however,  the  Act  does  not  in  any  way 
restrict  existing  jurisdictiou,  and  as  the  decision  of  the 
Court  which  decided  the  Franconia  case  does  not  bind  the 
colonial  Courts,  the  practice  ever  since  that  case  seems  to 
have  been  to  regard  the  jurisdiction  of  the  colonial  Courts  as 
extending  of  right  to  all  persons  within  the  territorial  waters 
of  the  colony  (m),  and  not  to  resort  to  the  special  powers  of 
the  Act. 

(J)  L.  R.  2  Ex.  D.  63. 

\m}  Unlea.  under  treaty;  of.  D.  C.  White*  v.  St.  Clair  tT.vift* 

Can.  S.  C.  R.  303. 
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A  still  more  important  series  of  cases  is  that  relating  to 
merchant  shipping.  The  Imperial  Acts  regarding  merchant 
shipping  legislate,  with  the  significant  exception  of  the  latest 
— that  of  1906 — fairly  freely  for  the  colonies,  and  allow 
colonial  legislation  within  narrowly  defined  limits.  A 
colonial  legislature  is  expressly  empowered  to  regulate 
vessels  engaged  in  the  coasting  trade  of  the  colony  and 
vessels  registered  in  the  colony,  in  both  of  which  cases  its 
legislation  must,  it  seems  clear,  apply  beyond  territorial 
limits  (n) .  It  can  also  apply  by  Act  certain  provisions  of 
the  Imperial  Merchant  Shipping  Act,  1894,  to  vessels  trading 
with  the  colony,  which  would  not  otherwise  be  bound  by  the 
regulations  in  question.  But  such  a  legislature  cannot 
legislate  for  vessels  on  the  high  seas  unless  they  are  registered 
in  the  colony,  or  while  engaged  in  a  coasting  voyage  leave 
territorial  waters.  Difficult  questions  as  to  the  exercise  of 
the  power  to  regulate  coasting  trade  are  suggested  by  the 
fact  that  many  vessels  in,  e.g.,  the  Australian  trade  engage 
in  coasting  operations  after  coming  a  long  sea  voyage.  It  is 
contended  that  such  vessels  cannot  fairly  be  subjected  to  the 
rules  which  apply  to  coasters  proper,  but  this  contention 
was  abandoned  by  the  official  British  delegates  at  the  Colonial 
Merchant  Shipping  Conference  of  1907  (0),  where  the  full 
right  to  legislate  was  conceded  in  any  case  where  a  vessel  from 
overseas  took  up  at  one  port  in  the  Commonwealth  or  New 
Zealand  passengers  or  goods  to  be  disembarked  or  landed  at 
another  port  in  the  same  possession.  At  the  same  time,  it 
was  pointed  out  that  the  term  "  coasting  trade  "  could  not 
conceivably  be  allowed  to  cover  the  trade  between  the 
Australian  or  New  Zealand  ports  and  the  Pacific,  which  was 
desired  to  be  ranked  as  coasting  trade  by  the  delegates  from 

(n)  Cf.  Commonwealth  of  Australia,  Constitution  Bill  (Wyman's,  1901),  p.  151; 
Harrison  Moore,  Commonwealth  of  Australia,  p.  8  ;  Garran,  Par/.  Papers 
[Cd.  3023],  p.  61 ;  5  C.  L.  R.  737  seq.  ;  Dicey,  Law  of  the  Constitution,  p.  99,  n.  1. 

(o)  Parl.  Papers  [Cd.  3567]. 
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Australia.  Canada  is,  in  this  respect,  in  complete  harmony 
with  the  imperial  law.  as  its  legislation  is  carefully  confined 
to  the  regulation  of  coasting  or  registered  vessels.  It  should, 
however,  be  noted  that  a  Canadian  law  of  1878  was  not 
permitted  to  come  into  operation  because  it  contravened  this 
principle,  and  endeavoured  to  legislate  for  vessels  which  were 
not  within  the  competence  of  the  Parliament  to  provide 
for  (p). 

In  the  case  of  merchant  shipping,  besides  uniformity  there 
is  also  the  necessity  of  providing  for  legislation  as  to  ships  on 
the  high  seas,  and  the  Imperial  Act  provides  for  this.  The 
old  Acts  against  the  slave  trade  were  also  based  on  the 
desirability  of  uniformity,  and  they  still  apply  to  all 
Dominions. 

The  Naturalisation  Act  of  1870  may,  in  the  whole,  be 
regarded  as  an  instance  of  legislation  for  the  purpose  of 
securing  uniformity.  It  enacts,  among  other  things,  the 
admirable  rule  of  the  status  of  husband  and  wife  depending 
on  the  nationality  of  the  husband,  and  it  sets  down  definitely, 
what  already  was  law,  that  colonial  naturalisation,  though 
legitimate,  extends  only  within  the  limits  of  the  colony 
concerned.  But  for  that  provision,  there  would  be  doubt  as 
to  the  effect  of  naturalisation  in  a  colony;  inasmuch  as 
though  the  power  of  the  colony  to  legislate  does  not  extend 
beyond  colonial  limits,  the  mere  fact  that  in  a  colony  a  man 
had  the  status  of  a  British  citizen  might  have  been  held  to 
invest  him  with  that  status  everywhere.  Naturalised  persons 
in  colonies  are  therefore  treated  differently  from  ordinary 
British  subjects  as  regards  passports.  The  passport  issued  in 
their  cases  recites  the  fact  that  they  are  only  entitled  to 
protection  abroad  as  a  matter  of  courtesy  and  not,  as  in  the 
case  of  ordinary  British  subjects,  as  a  right  flowing  from 

(p)  Todd,  Parl.  Govt.,  p.  184.  For  the  present  state  of  affain,  M*  Part. 
Papers  [Cd.  4355]  ;  cf.  Canada  $e»*.  Paptr*,  1876,  No.  22. 
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their  allegiance  to  the  Crown.  Like  all  naturalised  British 
subjects,  they  are  not  protected  in  the  place  of  their  origin, 
if  they  still,  by  the  laws  of  that  country,  remain  citizens  or 
subjects  of  it,  despite  their  having  been  naturalised  in  a 
foreign  country. 

In  the  case  of  copyright  the  legislation  of  the  Imperial 
Parliament  of  1842  and  1886  is  based,  partly  on  the  desire 
of  the  Parliament  to  secure  uniformity  of  treatment  of  this 
topic  throughout  the  Empire,  and  partly  on  the  necessity  of 
uniformity  under  treaty  arrangements.  The  matter  is  one 
on  which  there  has  always  been  a  good  deal  of  disagreement 
with  the  Grovernment  of  Canada  (q).  In  1872  the  Dominion 
Parliament  passed  an  Act  to  amend  the  law  of  copyright,  and 
the  Bill  being  reserved,  the  Houses  asked  the  Imperial 
Grovernment  in  1874  for  an  early  approval  of  the  Act,  which, 
however,  was  refused  on  the  ground  that  the  Bill  ran  counter 
to  imperial  legislation  on  the  topic,  and,  even  if  assented  to, 
would  not  produce  any  legal  result.  In  1875,  however,  an 
Imperial  Act  (/•)  was  passed  to  give  effect  to  the  terms  of  the 
Canada  Copyright  Bill  so  far  as  possible  (*) .  It  is,  however, 
noteworthy  that  even  the  latest  Act,  that  of  1886,  still  does 
bind  the  Colonies,  includiug  the  Dominion,  and  a  Dominkm 
Bill  of  1889  was  not  allowed  to  come  into  force. 

On  the  other  hand,  the  effort  to  keep  up  the  right  of  the 
British  registered  medical  practitioner  to  practise  in  the 
Colonies  on  the  faith  of  that  registration,  was  given  up  in 
the  same  year.  Under  the  Act  of  1868  it  was  laid  down 
that  any  medical  man  registered  in  England  under  the  Act 
of  1858  was  entitled  to  registration  in  any  colony  on  payment 

(q)  Canada  Sean.  Paper*,  1875,  No.  28;  Parl.  Papers,  H.  C.  39,  1890, 
[C.  6425],  [C.  7781],  [C.  7783]  ;  Smiles  v.  Belford,  1  Cart.  576 ;  Lefroy, 
Legislative  Power  in  Canada,  pp.  235  seq. 

(r)  38  &  39  Viet.  c.  53. 

(*)  See  now  Revised  Statutes,  1906,  c.  70 ;  and  cf .  Graves  $  Co.  v.  Gorrie, 
L.  R.  [1903]  A.  C.  796 ;  Canada  Sess.  Papers,  1890,  No.  35  ;  1892,  No.  81. 


CONTROL  OF  LEGISLATION  AND  ADMINISTRATION.      219 

of  such  fees  as  might  be  required,  and  on  proof  of  registra- 
tion. The  application  of  this  Act  to  Canada  was  contested 
in  the  case  of  Ontario,  where  the  College  of  Physicians  and 
Surgeons  refused  registration  to  a  practitioner  on  the  ground 
that  the  ninety-second  section  of  the  British  North  America 
Act  gave  the  exclusive  power  of  legislation  to  the  province, 
and  the  Imperial  Act  would  only  apply  if  there  were  no 
provincial  Act  at  all.  This  contention  was  ruled,  of  course, 
wrong  in  law  (t),  but  the  point  at  issue  was,  in  effect,  conceded 
in  the  legislation  of  1886,  which  establishes  a  system  of 
reciprocity  in  such  matters :  the  registration  of  a  doctor  in 
the  Colonies  may  be  recognised  if  those  who  are  on  the 
English  register  are  recognised  there.  In  each  case  a  special 
Order  in  Council  is  made  after  the  Council  has  satisfied  itself 
that  the  colonial  degree  is  adequate  justification  for  allowing 
colonial  practitioners  to  appear  on  the  British  register. 

The  Imperial  Parliament  will  also  legislate  in  cases  where 
the  Constitutions  of  the  Colonies  are  concerned,  and  where 
the  action  desired  cannot  be  effected  satisfactorily  by  colonial 
legislation.  For  example,  in  18M  the  Parliaments  of  New 
South  Wales  and  Victoria  passed  Acts  to  establish  responsible 
government  which  contained  various  provisions  not  altogether 
in  keeping  with  the  powers  of  legislation  conferred  on  those 
Colonies  in  1850,  and  requiring  for  their  full  effect  the  repeal 
of  the  Imperial  Acts  relative  to  the  management  of  the  lands 
of  the  Colonies.  These  Bills  were  in  both  cases  altered  and 
confirmed  by  Imperial  Acts  («) .  Similarly,  the  Constitution  of 
Queensland  was  made  by  Letters  Patent  under  one  Imperial 
Act  and  confirmed  by  express  legislation  by  another  Imperial 
Act  (x).  The  Constitution  of  the  Commonwealth  of  Australia 


(0  1  Cart.  761  ;  Lefroy,  Legislative  Power  in  Canada,  p.  218. 

(M)  18  &  19  Viet.  cc.  54,  55. 

(*)  24  &  25  Viet.  c.  44.     So  ako  Weetern  AuatralU  (63  &  54  Viot. 
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was  given  by  an  Imperial  Act  (y),  because  there  was  no 
means  otherwise  of  constituting  the  Commonwealth,  as  no 
individual  legislature  or  combination  of  legislatures  could 
have  effected  the  purpose  in  view.  The  same  reason  explains 
the  British  North  America  Act  (z),  and  the  abortive  Act  for 
the  federation  of  South  Africa  (a), 

Or,  again,  the  Imperial  Parliament  will  validate  doubtful 
Acts.  The  cases  in  point  are  numerous.  In  Canada,  in 
1870,  the  passing  of  the  Act  for  the  establishment  of  the 
province  of  Manitoba  was  regarded  as  of  doubtful  validity, 
and  the  validity  was  given  by  the  Imperial  Act  of  1871, 
which  authorised  the  further  establishment  of  provinces  and 
the  making  of  provision  for  their  inclusion  in  the  representation 
of  the  Dominion.  In  1875  a  further  Act  denned  the  power  of 
the  Dominion  Parliament  to  set  forth  its  own  privileges  by 
explaining  the  meaning  of  the  British  North  America  Act, 
s.  18,  to  be  that  the  privileges  should  never  exceed  those 
held  by  the  Commons  of  England  at  the  time  of  the 
passing  of  the  defining  Act,  and  not  at  the  time  of  the 
passing  of  the  original  British  North  America  Act  of  1867. 
The  same  Act  validated  the  Canadian  Act  of  1868,  which 
had  been  held  to  be  invalid  under  the  old  interpretation  of 
sect.  18.  Again,  in  1886,  the  Imperial  Parliament  legislated 
to  remove  doubts  as  to  the  power  of  the  Dominion  Parliament 
to  make  provision  for  the  representation  in  the  Parliament 
of  those  territories  of  the  Dominion  which  were  not  yet  ripe 
to  become  provinces. 

In  Australia  the  same  result  has  arisen  from  the  complica- 
tion of  the  rules  for  the  reservation  of  Bills  affecting  the 
Constitution  and  the  alteration  thereof.  In  1862  a  large 


(y)  63  &  64  Viet.  c.  12. 
(z)  30  &  31  Viet.  c.  3. 

(a)  40  &  41  Viet.  c.  47.     Of.  also  5   &  6   Viet.  c.   120  (Newfoundland); 
33  &  34  Viet.  c.  66  (British  Columbia) ;  Canada  Seas.  Papers,  1877,  No.  86,  p.  16. 


CONTROL  OF  LEGISLATION  AND  ADMINISTRATION.       221 

number  of  Colonial  Bills  were  validated  by  an  Imperial  Act, 
and  the  process  was  repeated,  in  1865,  in  the  Colonial  Laws 
Validity  Act.  In  1901  a  batch  of  New  South  Wales, 
Queensland  and  Western  Australian  laws  was  validated, 
and  the  Australian  States  Constitution  Act,  1907,  confirmed 
generally,  without  specific  enumeration,  all  Bills  hitherto 
duly  assented  to,  even  if  legally  invalid  because  of  any  flaws 
in  their  passing.  In  New  Zealand,  imperial  legislation  has 
been  confined  to  alterations  of  the  Imperial  Act  constituting 
the  government.  Such  Acts  were  passed  in  1857,  1862  and 
1868  (b). 

Other  cases  of  imperial  legislation  are  the  Colonial 
Boundaries  Act,  1895  (c),  the  Naval  Prize  Act,  1864.  the 
Official  Secrets  Act,  1889,  &o. 

(b)  See  Constitution  and  Government  of  New  Zealand,  1896,  pp.  12  *eq. 

(c)  No  colony  can  extend  its  boundaries  by  legislation,  because  its  legis- 
lation must  be  territorial,  and  this  Act,  therefore,  enables  the  Crown  to 
extend  boundaries  with  the  consent  of  a  self-governing  colony,  including  the 
Commonwealth  (63  &  64  Viet.  c.  12,  s.  8),  but  not  including  the  Transvaal 
and  Orange  River  Colom  ,  which  were  not  in  existence  when  the  Act  passed. 
The  colonial  limits  include  territorial  waters  (see  Direct  United  Statfi  Cable 
Co.  v.  Anglo- American  Telegraph  Co.,  L.  R.  2  App    Cas.  394;  Rhode*  v.  Fair- 
brother,  Neu-fvundland  Law  Reports,  1897,  pp.  321  seq.),  and,  in  the  case  of 
Canada,  includes  Hudson's  Bay  ;  Revised  Statutes,  1906,  c.  45,  B.  10. 
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CHAPTER  X. 

TREATY  RELATIONS. 

No  question  of  the  relations  of  the  Imperial  Government  and 
the  governments  of  the  Dominions  presents  more  formidable 
difficulties  than  that  of  the  relations  of  the  governments  in 
matters  arising  out  of  treaties.  It  is,  indeed,  probable  that 
the  difficulties  can  only  be  satisfactorily  solved  by  alterations  in 
the  Constitution  of  the  Empire  ;  in  the  meantime  efforts  are 
being  made  to  arrive  at  a  satisfactory  working  basis,  which 
will  maintain  the  unity  of  the  Empire  while  permitting  to 
the  Dominions  a  wide  range  of  freedom. 

From  the  point  of  view  of  mere  law,  there  can  be  no 
doubt  that  the  King,  on  the  advice  of  his  imperial  Ministers, 
is  entitled  to  make  any  treaty  he  thinks  fit  to  conclude  on 
such  terms  as  appear  to  him  equitable.  The  only  substantial 
doubt  which  has  ever  been  expressed  as  regards  the  limits 
on  this  power  relates  to  the  cession  of  territory,  and  it  has 
been  questioned  whether  such  cession  can  be  made  without 
the  assent  of  Parliament.  It  has  been  suggested  that  the 
power  may  exist,  but  only  in  case  of  a  treaty  ending  a  war,  or, 
perhaps,  also,  in  the  case  of  a  treaty  made  to  avert  a  war. 
The  Privy  Council  had  the  whole  matter  before  them  in  the 
appeal  case  of  Walker  v.  Baird  in  1892  (a).  The  appellant 
was  a  British  naval  officer  who,  under  instructions  from  the 
Admiralty,  had,  in  order  to  carry  out  the  terms  of  a  modus 
vivendi  made  with  France  regarding  the  rights  of  fishery  of 

(a)  L.  R.  [1892]  A.  C.  491  ;  cf.  In  re  Californian  Fig  Syrup  Co.'s  Trade 
Mark,  L.  R.  40  Ch.  D.  620. 
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French  subjects  in  Newfoundland,  forcibly  interfered  with 
Mr.  Baird's  lobster  factory.  Sued  for  damages,  when  the  case 
came  before  the  Newfoundland  Supreme  Court,  he  set  up  as 
his  defence  that  the  act  was  one  of  State,  and  not  such  as 
could  be  enquired  into  in  any  Court.  The  Newfoundland 
Court  held  the  defence  bad,  and  the  Privy  Council  upheld 
the  decision  on  appeal.  They  expressly  did  not  deal  with 
the  result,  if  the  defence  set  up  had  rested,  not  on  the  alleged 
incompetence  of  the  Court  to  try  the  case,  but  on  the  effect 
of  the  treaty.  They  mentioned  that  the  question  was  an  im- 
portant one,  on  which  they  must  be  regarded  as  expressing 
no  opinion.  The  best  view  appears,  however,  to  be  as 
contended  by  Mr.  Gladstone  (6),  in  the  discussions  in  Parlia- 
ment in  the  ease  of  the  cession  of  Heligoland  to  Germany  by 
the  treaty  of  1890,  that  the  right  of  the  Crown  to  make 
such  a  cession  is  absolute,  and  that  the  consent  of  Parliament 
is  not  legally  necessary,  and,  in  point  of  fact,  a  great  many 
instances  can  be  found  prior  to  1890  of  the  actual  cession  of 
territory  without  confirmation  by  Parliament.  There  are, 
however,  such  obvious  constitutional  advantages  in  making 
such  cessions  subject  to  Parliamentary  consent,  that  the 
precedent  of  Heligoland  had  been  followed  in  the  case  of 
the  small  cessions  to  France  in  the  Convention  of  1904,  and 
the  same  practice  will  probably  be  followed  in  any  case  of 
the  same  kind  in  future. 

But  if  the  power  of  the  Crown  is  in  law  absolute  to  make 
what  treaties  it  will,  there  remain  serious  difficulties  in  the 
carrying  out  of  these  treaties  unless  Parliament  intervenes. 
There  is  no  absolutely  decisive  case  (c)  on  record  as  to  the 

(b)  Hazard,  ccczlvii.  764  ;    cf.  An«m,  Law  of  the    °»»M«**>U'™ 
ttq.  ;  Dainodhar  Gordhan  v.  Deoram  Kanyi,  L.  R.  1  App.  CM.  «oi; 

Beige.  L.  R   4  P.  D.  154 ;  Forsyth,  Co*.  •**  Opinion,  m  *"*'*» 
pp.  182-186  ;  my  State  Svxxuion,  p.  30  ;  Cook  v.  Sprig*  L.  R.  [1 
o72  •   Harrison  Moore,  Commonwealth  of  Australia,  p.  2 

(c)  Treaties  are  held,  in  British  Columbia,  to  override  laws  ; 
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effect  of  a  treaty  on  the  ordinary  legal  rights  of  a  citizen. 
But  it  is  almost  certain  that  the  authority  of  a  treaty  is  insuf- 
ficient to  deprive  a  British  subject  of  any  right  he  possesses 
under  the  law  of  the  land,  unless  at  the  same  time  it  deprives 
him  of  his  British  nationality,  as  in  a  case  of  cession.  For, 
in  the  first  place,  the  case  of  Walker  v.  Baird  has  decided  that 
the  defence  of  act  of  State  cannot  be  pleaded  against  him  ; 
and  though  their  Lordships,  in  the  judgment  in  question,  did 
not  decide  that  the  orders  of  the  Admiralty,  given  in  accord- 
ance with  the  modus  vivendi,  were  not  sufficient  to  relieve 
Captain  Walker  from  liability,  it  is  a  significant  fact  that 
the  case  was  actually  compromised  by  the  payment  to 
Mr.  Baird  of  the  damages  awarded  him  and  of  his  costs  by 
the  Imperial  Government.  The  Imperial  Parliament  has, 
therefore,  the  power  to  render  of  no  effect  the  acceptance  by 
the  Crown  of  a  treaty  entered  into  by  His  Majesty.  Such 
a  contingency  is  not,  of  course,  probable  ;  if  it  occurred  the 
foreign  power  would  have  just  cause  for  complaint  or  repri- 
sals, but  though  the  country  would  be  bound,  performance  of 
the  treaty  would  become  impossible. 

The  case  with  a  treaty  expressed  to  bind  a  colony  is  some- 
what different.  It  has,  indeed,  been  argued,  mainly  on  the 
strength  of  a  somewhat  ill- worded  passage  in  a  despatch  (d} 
from  Lord  Kimberley  to  the  Australian  Colonies  in  1872  on 
the  subject  of  inter-colonial  preference,  that  the  undoubted 
constitutional  power  of  the  Crown  to  bind  all  its  Dominions 
by  treaties  is  subject  in  the  case  of  the  Colonies,  as  in  that  of 

Chong,  2  B.  C.  (Irving)  at  pp.  161,  162  (1885) ;  Lefroy,  Legislative  Power  in 
Canada,  pp.  255  seq.  ;  cf .  dicta  to  the  contrary  in  Tsewu  v.  Registrar  of  Deeds 
(1905),  Transvaal  S.  C.  R.  30  ;  and  cf.  (1904)  ibid.  241;  Chia  Gee  v.  Martin, 
3  C.  L.  R.  at  p.  653 ;  Colonial  (fovt.  v.  Laborde,  1902,  Maurititts  Supreme  Court 
Decisions,  67  seq. 

(d)  Parl.  Papers  [C.  576],  pp.  6 — 10  ;  already  corrected  in  1895  (Canada 
Sess.  Papers,  1895,  No.  49).  Cf.  Dicey,  Law  of  (he  Constitution,  p.  115  ;  Todd, 
Parl.  Govt.,  p.  275  ;  Quick  and  Grarran,  Annotated  Constitution  of  Common- 
wealth, p.  770. 
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the  mother-country,  to  the  discretion  of  the  colonial  parlia- 
ments to  pass  the  necessary  legislation  to  give  legal  effect  to 
the  provisions  of  the  Convention.  But  that  position  cannot 
seriously  be  defended.  The  responsibility  for  the  execution 
of  treaties  rests  with  the  power  which  makes  them  —  in  all 
cases,  in  the  last  resort,  the  Crown,  on  the  advice  of  the 
Imperial  Cabinet  —  and  the  Imperial  Cabinet  is  not  at  the  end 
of  its  resources  when  it  has  made  an  unsuccessful  effort  to 
induce  the  Colonies  affected  to  legislate.  There  remains  the 
possibility  of  passing  an  Imperial  Act,  and  in  fact  the  passing 
of  such  an  Act  has  been  contemplated.  In  view  of  the  refusal 
of  the  Parliament  of  Newfoundland,  in  1891,  to  pass  legisla- 
tion giving  effect  to  the  modua  ricendi  with  France,  a  Bill  to 
give  effect  to  the  modus  was  introduced  into  the  Imperial 
Parliament,  and  was  only  withdrawn  when  assurances  had 
been  obtained  from  the  delegates  sent  by  the  colonial  govern- 
ment to  confer  with  his  Majesty's  Government  that  the 
colonial  parliament  would  enact  the  required  legislation. 
Similarly,  in  1907,  in  view  of  the  refusal  of  the  Newfound- 
land Government  to  take  the  necessary  steps  to  give  effect  to 
a  modus  vivendi  with  the  United  States,  an  Imperial  Order 
in  Council  was  passed  under  the  old  Imperial  Act  of  1819, 
which  prevented  the  operation  of  the  colonial  law  as  regards 
the  boarding  of  American  vessels. 

The  Crown  has,  therefore,  full  power  to  make  any  treaty 
and  to  carry  it  out,  provided  that  the  government  can  obtain 
the  concurrence  of  the  Imperial  Parliament.  But  legal  power 
is  one  thing  and  constitutional  practice  another,  and  the 
action  of  the  government  as  regards  binding  the  Dominions 
by  treaties  is  now  guided  by  the  two  following  principles.  In 
the  first  place,  as  far  as  possible,  no  treaty  is  made  binding  on 
any  Dominion  except  with  the  formal  assent  of  that 
Dominion  ;  in  the  second  place,  his  Majesty's  Government  are 
always  ready  to  negotiate,  with  the  help  of  the  Dominion 


K. 


226      RESPONSIBLE  GOVERNMENT  IN  THE  DOMINIONS. 

Governments,  special  treaties  for  the  Dominions,  thus  render- 
ing the  full  support  of  the  Empire  to  the  desires  of  the 
several  parts  of  it  (e). 

Naturally,  the  growth  of  these  principles  has  been  very 
gradual.  In  the  great  majority  of  treaties  concluded  before  1875 
the  Colonies  were  included  more  or  less  as  a  matter  of  course. 
For  example,  the  commercial  treaty  with  Austria-Hungary, 
and  the  treaties  with  Sweden  and  Norway  and  Portugal,  by 
which  are  regulated  the  present  commercial  relations  between 
these  countries  and  the  British  Dominions,  are  expressed  to 
cover  all  the  Colonies  (/).  It  was  in  Australia  that  oppo- 
sition to  this  practice  first  manifested  itself  in  connection  with 
the  desire  of  the  six  states  to  enter  into  some  form  of  com- 
mercial and  customs  union.  In  the  existing  circumstances 
the  Colonies  found  themselves  compelled  to  admit  to  the 
benefit  of  any  reduced  duties  all  countries  possessing  treaties 
with  clauses  according  most-favoured-nation  treatment  as  well 
as  Great  Britain  and  all  the  Colonies,  and  even  after  the  con- 
cession in  1873  by  an  Imperial  Act  of  the  power  to  give 
inter-colonial  preference,  subject  to  the  obligation  of  existing 
treaties  (g),  it  was  felt  that  the  practice  of  concluding  treaties 
without  reference  to  colonial  wishes  was  improper.  The  view 
found  favour  at  Downing-street,  and  when  the  Secretary  of 
State  for  Foreign  Affairs  consulted  Lord  Carnarvon  in  1877 
as  to  the  propriety  of  including  the  Colonies  in  the  scope  of 
the  new  treaties  which  it  was  proposed  to  negotiate  with 
France  and  Italy,  the  latter  replied  that  the  Colonies  should 
be  consulted,  and  he  accordingly  sent  to  the  colonial  govern- 

(e)  Journ.  Royal  Soc.  of  Arts,  Ivi.  340. 

('/)  It  is  in  each  case  a  mere  question  of  interpretation  as  to  whether  a 
general  treaty  covers  Colonies.  There  is  no  absolute  rule,  as  Todd,  Parl.  Govt., 
p.  265,  suggests. 

(g)  See  Parl.  Papers  [C.  576]  and  [C.  703],  and  the  Act  36  Viet.  c.  22, 
^  hich  permits  preference  to  the  several  Colonies  in  Australasia,  but  forbHs 
differentiation  against  the  different  foreigu  countries  ;  see  p.  192. 
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ments  for  concurrence  a  draft  clause  to  be  inserted  in  future 
commercial  treaties  providing  that  the  treaty  should  not  apply 
to  the  self-governing  Colonies  unless  they  adhered  within  a 
certain  period  (h}.  The  colonial  governments  naturally  wel- 
comed the  concession,  and  the  form  of  clause,  slightly  modified, 
has  been  adopted  in  all  commercial  treaties  of  recent  date, 
which  the  negotiating  powers  were  willing  to  extend  to  the 
Colonies.  Since  1899,  however,  a  further  modification  has 
been  made  in  the  colonial  interest.  Not  only  are  such  treaties 
not  to  become  binding  without  a  special  adherence  on  the 
part  of  the  colony,  but  also  the  colony  is  to  be  able  to  with- 
draw by  giving  twelve  months'  notice  without  prejudice  to 
the  binding  effect  of  the  rest  of  the  agreement.  The  first  one 
was  that  of  the  Convention  of  1899  with  Uruguay,  where  six 
months'  notice  is  prescribed,  and  clauses  to  this  effect  have, 
by  special  conventions,  been  introduced  into  the  Greek  treaty 
of  1886,  the  Egyptian  treaty  of  1889,  the  Paraguayan  treaty 
of  ^84,  and  the  Liberian  treaty  of  1848,  while  the  new 
treaties  of  19<>5 — 7  with  Nicaragua,  Servia,  Roumania,  and 
Bulgaria  contain  similar  provisions.  At  the  same  time,  it  is  in 
each  case  stipulated  that,  even  if  a  colony  does  not  choose  to 
enter  the  treaty,  she  will  retain  most-favoured-nation  treatment 
so  long  as  she  continues  to  afford  most-favoured-nation 
treatment  to  the  foreign  Power  (t). 

It  is,  however,  important  to  notice  that  the  power  of 
adherence  and  withdrawal  is  not  conferred  technically  on  the 
colony  concerned.  The  adherence  or  the  withdrawal  are 
purely  matters  for  the  Imperial  Government ;  it  is  not  even 
hinted  that  the  Imperial  Government  will  consult  or  obtain 
the  consent  of  the  colony  to  its  adherence  or  withdrawal 

(A)  Todd,  Parl.  Gwt.,  p.  266;  New  Zealand  Par/.  Paper*,  1878,  A.  2 
(t)  See  the  collection  of  Trra'iet  relating  to  Commerce  and  ffaviyativn,  pub- 
lished in  1908.     The  treaties  referred  to  are  all  included  in  the  Treaty  frriM, 
i.sued  by  the  Foreign  Office  ;  see,  e.g.,  [Cd.  3858],  p.  12,  for  the  e 
of  clause  in  the  Bulgaria  treaty. 
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being  notified.  Both  in  fact  and  in  law  the  responsibility  of 
adhering  or  withdrawing  rests,  as  it  must  rest,  with  the 
Imperial  Government  as  the  representative  in  external  affairs 
of  the  Empire,  but  by  a  well-established  constitutional 
practice  each  Dominion  is  duly  consulted,  and  its  wishes  in 
these  matters  respected.  From  the  same  doctrine  of  the 
necessary  responsibility  of  the  Imperial  Government  for 
foreign  affairs  in  the  last  resort,  follows  the  restriction  of 
these  treaties,  in  which  the  Dominions  are  not  necessarily 
included,  to  cases  where  purely  political  issues  are  not 
involved.  It  would  obviously  be  absurd  for  the  British 
Empire  to  attempt  to  conclude  a  treaty  of  alliance  with  any 
foreign  Power  and  yet  to  reserve  the  right  of  the  Colonies 
not  to  be  bound  by  the  terms  of  the  alliance.  Similarly,  the 
Empire  must  in  arbitration  treaties  act  as  a  whole  (k) ,  and 
among  other  obvious  examples  of  the  same  principle  are 
treaties  relating  to  the  conduct  of  hostilities,  political 
guarantees,  and  extradition  treaties.  In  the  latter  case  there 
are  also  paramount  grounds  of  convenience  for  the  rule.  It 
is  already  hard  enough  to  secure  the  condemnation  of 
fugitive  criminals ;  it  would  be  intolerably  hard  if  there  was 
a  different  rule  of  law  for  the  mother-country  and  her  various 
possessions.  There  are  therefore  no  colonial  option  clauses 
in  any  of  the  Hague  Conventions  of  1899  and  1907,  in  the 
Japanese  alliance  of  1905,  in  the  general  treaty  with  France 
of  1904,  in  the  treaties  with  Spain  and  France  for  the  main- 
tenance of  the  status  quo  in  the  Mediterranean,  or  in  the 
treaties  with  France,  Germany,  Denmark,  Holland  and  Sweden 
for  the  preservation  of  the  territorial  possessions  of  the  signa- 

(k)  But  in  the  latest  treaty,  that  with  the  United  States  of  1908,  the 
British  Government  have  reserved  the  right  to  obtain  the  concurrence  of  the 
Dominion  concerned  before  arbitrating  a  question  concerning  any  Dominion. 
But  they  do  not  bind  themselves  to  obtain  the  consent.  The  concession  has 
been  warmly  received  by  Canada  and  Newfoundland.  See  Treaty  Series, 
No.  21  of  1908. 
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tory  Powers  on  the  North  Sea,  nor  in  any  of  the  numerous 
extradition  treaties  of  the  Empire.  On  the  other  hand,  the 
treaties  in  which  the  option  occurs  cover  a  very  wide  ground ; 
they  include  every  conceivable  commercial  and  shipping 
question  as  a  matter  of  course,  but  they  also  include  immigra- 
tion, the  right  to  hold  lands  and  carry  on  business,  besides 
important  if  minor  provisions,  such  as  those  relative  to 
exemption  from  military  service  and  so  forth.  It  is  clear 
that  in  questions  of  the  latter  class  some  difficulty  may  arise. 
It  may,  for  example,  be  asked  whether,  in  the  event  of 
Australia  not  adhering  to  the  recent  treaty  with  Bulgaria,  an 
Australian  British  subject  is  to  be  entitled  to  the  benefits  of 
the  treaty  other  than  commercial  in  the  widest  sense  of  the 
word.  The  answer  would  appear  to  be  in  the  affirmative,  but 
if  not  there  would  arise  a  problem  of  great  difficulty — what 
meaning  is  to  be  attached  to  the  conception  of  an  Australian 
British  subject  ?  Whether  birth  or  domicile  be  chosen  as  the 
criterion,  the  position  would  be  awkward,  and  the  fact  points 
to  the  necessity  of  careful  discrimination  in  treaty-making 
in  the  future  between  provisions  in  effect  political  and 
commercial  matters  in  which  alone  the  principle  of  locality 
which  affords  the  justification  for  differential  treatment  applies. 
But  not  only  are  the  Dominions  consulted  before  they  join 
the  treaties  entered  into  by  Great  Britain :  every  effort  is 
made  to  secure  the  passing  of  treaties  desired  for  any  special 
reason  by  the  Colonies.  The  agitation  for  power  to  conclude 
special  agreements  with  foreign  countries  was  originally  put 
forward  by  the  Australasian  Colonies  in  an  unacceptable  form 
in  1871,  when  it  was  apparently  contemplated  by  New 
Zealand  that  direct  negotiation  with  foreign  Powers  should 
take  place  (/).  The  Imperial  Government  naturally  declined 

(/)  Suggested  also  in  a  debate  hi  the  Canadian  House  of  Commons  in 
1870  (March  2 1st),  but  negatived.  The  only  treaties  not  concluded  direct!] 
by  the  Iii.peiial  Government  are  those  which  Canada  can  negotiate  with 
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to  part  with  any  of  their  control  over  foreign  relations,  and 
would  only  concede  to  the  Australian  Colonies  the  same  right 
as  had   been  accorded   before   federation   to   the   Canadian 
Colonies — that   of    making    among   themselves   preferential 
arrangements.     But  in  1871,  in  the  case  of  the  negotiation 
of  the  Treaty  of  Washington  with  the  United  States,  the 
Canadian  Prime  Minister,  Sir  John  Macdonald,  was  appointed 
one  of   the   British   High   Commissioners   and  Plenipoten- 
tiaries (m).     In  his  papers  the  Prime  Minister  complained  a 
good  deal  of  the  readiness  of   his  colleagues  to  surrender 
Canadian  interests  for  the  sake  of  peace  with  the  United 
States,  but  his  government  was  ultimately  advised  by  him  to 
accept  the   treaty,   and  it   must  be   remembered    that   the 
anxiety  of  the  British  Commissioners  to  secure  an  agreement 
was  largely  due  to  the  fact  that  in  the  case  of  hostilities  the 
Dominion  would  be  exposed  to  the  brunt  of  the  American 
attack,  when  her  population  and  resources  were  inadequate 
for  such   a   struggle,  and  that   they  surrendered   quite   as 
readily  as  they  did  Canadian  interests  the  interests  of  Great 
Britain  as  regards  the  Alabama  claims.     The  same  precedent 
was  followed  in  1874  when  Senator  Brown  was  appointed, 
along  with  the  British  Minister  at  Washington,  a  plenipo- 
tentiary for  the  negotiation  of  a  reciprocity  treaty  with  the 
United  States.     Such  a  convention  was  actually  signed,  but 
though  the  British  Government  were  prepared  to  ratify,  the 
United   States   allowed  the  treaty   to   drop  («.).      In    1879 
Sir  A.  Gait  similarly   was  employed  in  negotiations  with 
France  and  Spain  for  commercial  arrangements  with  Canada, 

Indian  tribes,  who  are  British  subjects  (compare  the  powers  in  this  regard  of 
the  Viceroy  of  India),  and  the  powers  of  the  High  Commissioner  for 
South  Africa,  e.g.  sect.  3  of  the  Commission  to  Lord  Selborne  of  1905. 

(m)  Canada,  Sess.  Papers,  1872,  No.  18.  An  earlier  precedent  of  1865,  in 
connection  with  reciprocity  negotiations  with  the  United  States,  is  noted, 
ibid.  1867-8,  No.  63  ;  1869,  No.  59  ;  and  see  ibid,  1882,  No.  73  ;  1883,  No.  89. 

(ri)  House  of  Commons  Papers,  1874,  Ixxv.  931 — 956. 
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and  Canadian  Commissioners  were  concerned  in  the  negotia- 
tion of  the  Chamberlain-Bayard  Treaty  of  1887  regarding 
the  North  American  fisheries  which  the  Senate  refused  to 
ratify  (o) .  In  1893  Sir  Charles  Tupper  negotiated  arid  signed, 
with  the  Ambassador  at  Paris,  a  commercial  treaty  between 
Great  Britain  and  France  respecting  Canadian  trade,  and  in 
1907  Mr.  Fielding  and  Mr.  Brodeur,  the  Canadian  Ministers 
of  Commerce  and  Marine,  negotiated  and  signed,  along  with 
the  Ambassador  at  Paris,  a  much  more  comprehensive  com- 
mercial treaty  (p).  Similarly,  in  1890  the  Premier  of  New- 
foundland was  permitted  to  negotiate  a  treaty  with  the 
United  States  regarding  the  trade  of  his  colony,  but  that 
treaty  was  not  ratified  by  the  British  Government  because  of 
the  protest  of  Canada  that  the  effect  of  the  conclusion  of  the 
treaty  would  be  to  hamper  her  in  her  pending  negotiations 
with  the  United  States  for  reciprocity  (q).  When,  however, 
in  ]  902  a  similar  treaty  was  negotiated  between  Sir  Robert 
Bond  and  Mr.  Hay  the  British  Government  no  longer 
refused  to  ratify,  holding  that  it  would  not  be  fair  further  to 
prejudice  the  claims  of  Newfoundland  in  favour  of  Canada, 
a  signal  recognition  of  the  growing  independence  of  the 
Colonies  in  fiscal  matters,  not  merely  as  regards  the  mother- 
country  but  also  as  among  themselves.  The  American 
Senate,  however,  refused  to  ratify  the  treaty,  which  accord- 
ingly has  never  taken  effect  (r). 

It  has  recently  been  claimed  that  the  recognition  of  the 
vi^ht  of  the  Colonies  to  have  treaties  negotiated  for  them 
has  been  extended  in  a  marked  degree.  This  contention, 
which  was  discussed  at  great  length  by  the  Canadian  Parlia- 


(o)  Parl.  Papers  [C.  5262]. 

(p)  Ibid.  [C.  6968],  [C.  7928],  [Cd.  3823]  ;  Canada  S^.  P*ptr»,  No..  It 
and  10n.     Cf.  p.  204. 

(q)  Parl.  Papers  [C.  6303]. 
(r)  Ibid.  [Cd.  3262]. 
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ment  on  the  14th  to  16th  January,  1908,  in  connection  with 
the  Anglo-French  Convention  of  1907  regarding  Canadian 
trade,  rests  upon  the  fact  that  the  actual  negotiations  with 
the  French  Government,  which  led  to  the  settlement  of  the 
terms  of  the  treaty,  were  entrusted  entirely  to  the  Canadian 
negotiators,  whereas  in  the  case  of  the  treaty  negotiated  by 
Sir  Charles  Tupper  in  1893,  the  British  commercial  attache 
at  Paris  was  associated  with  Sir  Charles  in  the  negotiation. 
The  point  is  not  without  significance,  but  its  importance  can 
easily  be  exaggerated.  Sir  Charles  Tupper  claimed  in  1893 
the  sole  negotiation  of  the  treaty,  and  his  claim  was  doubtless 
just.  The  attache,  Sir  J.  Crewe,  a  man  of  great  experience, 
no  doubt  afforded  him  assistance,  but  in  substance  the 
negotiation  must  have  lain  in  the  hands  of  the  Minister 
who  alone  could  say  with  responsibility  how  far  the  Canadian 
Parliament  would  go  in  concessions  to  France.  It  would 
have  been  very  absurd  to  ask  the  Canadian  Ministers  to  be 
associated  formally  in  the  negotiations  with  an  attache  who 
could  know  practically  nothing  about  the  matter  compared 
with  the  Ministers,  and,  in  point  of  fact,  the  Ministers  had  at 
their  disposal  any  help  which  the  Embassy  could  afford.  All 
substantial  control  over  the  negotiations  was  secured  to  the 
British  Government,  in  that  the  full  powers  to  conclude  the 
treaty  were  conferred  on  the  Ministers,  and  they  signed 
the  treaty  jointly  with  the  Ambassador  (who  needed  no 
special  power),  and  the  terms  of  the  treaty  received  the 
approval  of  the  British  Government  before  they  came  into 
the  form  of  a  treaty,  while  after  signature  the  treaty  required 
not  merely  the  assent  of  the  Canadian  Parliament,  but  also 
ratification  by  his  Majesty's  Government.  Similar  remarks 
apply  to  the  treaties  as  to  boundary  delimitations,  fisheries  in 
boundary  waters,  conveyance  of  prisoners,  and  wrecking, 
concluded  in  1908  for  Canada  with  the  United  States  (s). 

(»)  Treaty  Series,  1908,  Nos.  17,  18.     These  were  only  signed  by  Mr.  Bryce. 
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Naturally  the  British  Government  must  impose  certain 
restrictions  upon  the  extent  to  which  any  Dominion  can 
have  a  separate  treaty  negotiated  for  it.  In  commercial 
matters,  the  rule  was  laid  down  by  Lord  Ripon  in  his 
circular  (<)  to  the  Colonies  in  1895,  that  any  preference  in 
commercial  matters  given  by  a  colony,  whether  to  another 
colony  or  foreign  Power,  must  be  shared  by  Great  Britain, 
while  any  concession  granted  to  a  foreign  Power  must  be 
granted  to  all  the  British  Dominions  (it).  The  equity  of  this 
rule  is  obvious,  and  it  has  readily  been  adopted  by  the 
Canadian  Government  in  the  Act  confirming  the  Anglo- 
French  Convention  of  1907,  in  which  it  is  enacted  that 
all  the  privileges  accorded  to  France  shall  apply  to  all  the 
British  Dominions  so  long  as  they  shall  continue  to  be  enjoyed 
by  France  (#).  Further,  no  colony  would,  it  may  be 
assumed,  be  allowed  to  negotiate  a  treaty  in  opposition 
to  any  substantial  interests  of  the  other  Colonies,  but 
probably  every  government  will  be  disposed  not  to  insist 
too  strongly  on  this  doctrine,  inasmuch,  as  a  rule,  the  gain  to 
the  contracting  colony  will  be  much  more  certain  than  the 
loss  to  the  other  Colonies. 

In  consequence  of  the  former  practice  of  concluding 
treaties  without  consulting  colonial  governments,  it  has  been 
found  necessary  to  take  steps  to  relieve  governments  from 
the  obligations  imposed  upon  them.  The  most  striking 
example  of  this  occurred  in  1897,  when  it  was  discovered 
that  the  existence  of  most-favoured-nation  clauses  in  the 
treaties  of  1862  with  Belgium  and  of  1865  with  the  North 
German  Federation,  applied  to  other  German  States  by 
further  agreements,  rendered  to  a  great  extent  nugatory  the 

(«)  Part.  Papers  [C.  7824],  p.  16 ;  flee  Canada  £«.  Paper*,  1908,  No.  10», 
p  7  Cf.  also  Purl.  Paper*  [C.  5091],  [Cd.  3523]. 

(«)  Cf.  undertakings  given  by  Canada  in  1893-95  (Canada  S*u.  Pip*,, 

895,  No.  49),  before  the  treaty  was  ratified. 
(x)  Cf.  Canada  £•*«.  Papers,  1908,  No.  10. 
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desire  of  the  Canadian  Government  to  extend  preferential 
treatment  in  fiscal  matters  to  Great  Britain.  These  treaties 
were  accordingly  denounced  in  the  interests  of  the  Empire  (y), 
thus  removing  all  the  impediments  to  the  grant  of  preferential 
treatment  by  a  colony  to  the  mother-country.  Nevertheless, 
despite  the  importance  attached  to  this  principle,  the  British 
Government  were  prepared  to  ratify  the  Hay-Bond  New- 
foundland Convention,  under  which,  on  certain  specified 
articles,  absolute  equality  of  treatment  with  the  United 
Kingdom  and  the  Colonies  is  given  to  the  United  States, 
perhaps  the  most  striking  instance  on  record  of  the  unwil- 
lingness of  the  British  Government  to  curtail  the  freedom  in 
matters  of  fiscal  arrangements  of  the  Colonies  (z). 

Under  the  modern  system  of  consulting  the  Dominions 
as  to  the  acceptance  of  treaties,  the  natural  mode  of  giving 
effect  to  their  provisions  would  be  where  legislation  was 
necessary  by  local  legislation,  and  this  is  the  ordinary  prac- 
tice ;  so  Canada  legislated  as  regards  the  Treaty  of  Washington, 
1871,  as  regards  the  French  treaties  of  1893  and  1907,  and 
Newfoundland  as  regards  the  French  treaty  of  1904.  In 
cases  where  even  now  the  Dominions  are  not  consulted 
imperial  legislation  would  appear  to  be  constitutional,  and 
in  fact  alterations  of  the  fugitive  criminals'  extradition 
agreements  are  given  the  force  of  law  in  the  Colonies  by 
virtue  of  the  Imperial  Extradition  Acts.  Even  in  this  case, 
however,  Canada  has  exercised  the  right  of  legislation  con- 
ferred upon  her  by  sect.  132  of  the  British  North  America 
Act,  1867,  under  which  the  Parliament  of  Canada  is  given 
all  necessary  power  for  performing  the  obligations  of  Canada 
arising  out  of  treaties  between  the  Empire  and  foreign 
Powers.  The  operation  of  the  Imperial  Acts  is  accordingly 
suspended  by  Order  in  Council  within  Canada  so  long  as  the 

(y)  See  Parl.  Papers  [C.  9423],  [Cd.  1630]. 
(z)  Ibid.  [Cd.  3262]. 
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Dominion  legislation  (a)  remains   in   force.      Similarly    the 
treaty  obligations  of  the  Colonies  under  the  various  copyright 
conventions  are  in  part  enforced  throughout  the  Empire  by 
the  Imperial  Acts  of   1842,  1847,  and   1886.     Under  the 
Merchant  Shipping  Act,  1894,  there  are  saved  any  rights  in 
the   coasting   trade  of    a   British   possession   granted   to  a 
foreign  country  before  1869  ;  the  Australian  Colonies  and 
New    Zealand    were    forbidden    by    Imperial    Acts  (b)    to 
enact    any    customs    legislation    contrary    to    treaty,    and 
so   forth.     It   still  remains   a  standing  instruction   in    the 
Royal    Instructions    issued    to  the    Governors   of    all   the 
Dominions  save  Canada,  New  Zealand  and  the  Common- 
wealth, that  they  shall  reserve  any  Bill  which  may  conflict 
with   treaty  rights.     Reservation  on  this  ground  has  been 
very   common.      It  will   suffice    to    mention    the    Foreign 
Fishing  Vessels  Act,   1906,   of    Newfoundland,  which  was 
not  to   come  into  force   until   approved  by  his   Majesty's 
Government,  and  which   has  never  received  such  approval, 
and  the  Bill  of  the  Australian  Commonwealth  of  the  same 
year  conferring  a  preference  on  British  goods  imported  in 
ships  of  British  origin  manned  by  white  labour,  which  was 
reserved  by  the  advice  of  the  Commonwealth  Ministry,  on 
an  intimation  from  the  Secretary  of  State  that  the  provision 
ran  counter  to  those  treaties  which  gave  foreign   shipping 
national  treatment  in  the  British  Dominions  (c). 

The  Imperial  Government  thus  by  its  power  of  legislation 
and  by  the  use  of  the  veto  controls  more  or  less  effectively 
the  carrying  out  of  treaty  obligations  throughout  the  Empire. 

(a)  Revised  Statutes,  1906,  c.  166. 

(b)  For  New  Zealand,  see  16  &  16  Viet.  o.  72,  B.  61.     In  the  < 
States  the  provision  is  superseded  by  the  fact,  as  to  customa,  that  the  < 
monwealth  has  plenary  power,  but  still  applies  to  shipping  dues : 

c   22 

(c)  I'm-l.  Papers  [Cd.  3339].    Cf.  also  Mr.  Deakin's  recognition  of  the  force 
of  treaties  and  the  Imperial  authority  [Cd.  4366]  ;  Lefroy,  LtyM 

in  L'atmda,  p.  256. 
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It  must  also  in  the  last  resort  determine  the  interpretation 
of  the  treaties  which  it  concludes,  as  was  asserted  in  the  case 
of  the  question  which  came  up  in  1874  as  to  whether  the 
terms  of  the  Treaty  of  Washington  bound  the  colony  of 
British  Columbia,  which  became  part  of  the  Dominion  after 
the  conclusion  of  the  treaty  (d).  Similarly  it  must  rest  in 
each  case  with  the  Imperial  Government  to  decide  in  what 
measure  it  will  insist  on  enforcing  the  full  benefits  of  the 
treaty  as  it  conceives  them.  So,  in  1907,  the  Government, 
while  concurring  in  and  defending  against  the  United  States 
the  claims  of  Newfoundland  under  the  treaty  of  1818 
regarding  the  American  fisheries,  did  not  refuse  to  conclude 
a  modus  vivendi  with  the  United  States  (e). 

Relations  so  delicate  and  complex  cannot  in  all  probability 
indefinitely  continue;  but  any  alteration  (such  as  the  asso- 
ciation of  Dominion  representatives  in  negotiating  political 
treaties)  would  involve  the  acceptance  by  the  Dominions  of  a 
proportionate  share  in  the  expenditure  on  national  defence, 
and  would  probably  embarrass  colonial  governments.  For 
the  present  no  such  result  is  in  sight,  and  the  rules  in  force 
must  continue.  They  depend  for  their  success  on  the  for- 
bearance and  good  sense  of  all  parties  concerned,  and,  as 
Sir  Wilfrid  Laurier  pointed  out  in  a  debate  in  the  Canadian 
Parliament  on  the  27th  February,  1908,  however  anomalous 
in  theory,  are  in  practice  for  the  present  open  to  no  serious 
objection.  Moreover,  the  Canadian  Government  freely 
corresponds  with  the  Ambassador  at  Washington,  and  he 
uses  his  discretion  in  acting  on  their  representations  or 
referring  home  for  instructions. 

(d)  Canada  Sess.  Papers,  1876,  No.  42;  1880,  No.   111.     Cf.    also   as  to 
effect  of  entrance  into  a  federation  on  treaties,  correspondence  regarding  the 
Australian  Navigation  BUI,  Parl.  Papers  [Cd.  3891],  [Cd.  4355],  and  my 
State   Succession,    p.    97.      The  question   of   the   application   of  treaties   to 
subsequently-acquired  Colonies  like  the  Transvaal  and  Orange  River  Colony 
is  discussed  ibid.,  pp.  19  scq. 

(e)  Cf.  Parl.  Papers  [Cd.  3262],  and  especially  [Cd.  3765],  pp.  175—179. 
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CHAPTER  XI. 

THE  PREROGATIVE  OF  MERCY. 

SPECIAL  interest  attaches  to  the  history  of  the  exercise  of  the 
prerogative  of  mercy  in  the  Colonies.  For  various  reasons 
it  is  only  very  slowly  that  its  exercise  has  been  subjected  to 
the  same  rules  as  those  governing  the  exercise  of  the 
Governor's  executive  powers,  and  the  process  is  still,  in 
certain  cases,  incomplete. 

The  royal  prerogative  of  pardon  exists  in  its  full  extent 
in  all  Colonies,  and  in  each  case  is  delegated  by  the  Royal 
Letters  Patent  and  Instructions  to  the  Governor.  But, 
though  the  power  is  delegated,  that  fact  has  of  course  no 
effect  in  diminishing  the  right  of  the  Crown  to  grant  pardons 
directly,  on  the  advice  of  the  Imperial  Ministry,  since  the 
delegation  is  a  voluntary  act,  and  cannot  bind  or  fetter  the 
discretion  of  the  Crown  (a).  There  are,  however,  obvious 
reasons  of  convenience  why  the  power  of  pardon  should  not 
be  exercised,  and,  in  point  of  fact,  cases  of  the  exercise  of  the 
power  are  almost  unknown. 

The  full  powers  of  pardon  which  exist  in  Great  Britain 
are  not,  however,  necessarily  conferred  upon  a  colonial 
Governor,  and,  in  point  of  fact,  in  no  case  have  they  been  so 
conferred;  while  only  gradually  has  the  actual  power  of 
pardon  been  transferred  from  the  Governor  to  his  Ministers. 
It  is,  indeed,  obvious  that  the  considerations  which  render 
the  personal  action  of  the  sovereign  impossible  in  the  United 

(a)  Of.  Lefroy.  Legislative  Power  in  Canada,  pp.  81,  n.,  121,  n.,  131,  n. ; 
Harrison  Moore,  Commonwealth  of  Auttralia,  p.  220. 
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Kingdom  do  not  apply  to  the  Governor,  and  in  the  early 
days  of  colonial  government,  before  the  rise  of  an  enlightened 
public  opinion,  the  Ministers  would  have  been  gravely  in- 
commoded had  the  grant  of  pardons  been  deemed  to  rest 
solely  in  their  hands. 

The  modern  practice  on  the  matter  dates  from  a  circular 
despatch  addressed  by  Lord  Carnarvon  to  the  Governors  of 
all  the  Australian  Colonies,  on  4th  May,  1875.  This  circular 
was  the  consequence  of  a  long  correspondence  on  the  subject, 
which  had  passed  between  successive  Governors  of  Victoria 
and  New  South  Wales  and  Secretaries  of  State.  In  reply 
to  Lord  Belmore  in  1869  Lord  Granville,  and  in  a  circular 
in  1871  Lord  Kimberley,  laid  down  the  rule  that  the 
Governor  must,  in  each  case,  consult  either  his  executive 
Council  or  a  Minister,  and  decide  only  after  hearing  their 
advice.  Nevertheless  in  1872  Sir  Hercules  Robinson  found 
that  the  practice  in  New  South  Wales  was  to  leave  the 
Governor  to  decide  all  cases  on  his  personal  responsibility 
without  the  aid  of  ministerial  advice.  This  course  proved 
very  inconvenient,  and  the  Governor's  action  in  releasing 
the  bushranger  Gardiner  was  the  object  of  much  criticism 
in  the  colonial  Parliament.  The  Governor  discussed  the 
whole  question  with  his  Premier,  Mr.  Parkes,  and  the  latter 
was  ready  to  alter  the  practice,  and  to  advise  the  Governor, 
but  only  on  the  understanding  that  the  usual  rules  of  consti- 
tutional government  were  applied,  the  Governor  accepting 
ministerial  advice,  unless  he  was  prepared  to  dismiss  his 
Ministers.  Sir  Hercules  Robinson  advised  the  acceptance  of 
this  arrangement,  which  was  concurred  in  by  the  Secretary 
of  State,  and  made  applicable  to  all  the  Colonies  in  Australia. 
But  in  accepting  the  principle  the  Secretary  of  State  did  not 
go  so  far  as  did  Mr.  Parkes,  but  insisted  that  the  Governor 
must  exercise  a  personal  discretion  after  taking  the  advice  of 
his  Ministers,  especially,  but  not  only,  where  any  imperial 
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interest  was  involved.  He  argued  that  by  this  means  in 
serious  cases  the  Ministers  would  be  relieved  from  the  sole 
responsibility  of  decision  and  from  the  resulting  pressure 
from  interested  parties. 

The  exact  nature  of  the  system  intended  by  the  Secretary 
of  State  becomes  rather  clearer  on  examination  of  the  per- 
manent Letters  Patent  issued  in  the  decade  1870—1880  for 
the  chief  self-governing  Colonies.  In  the  accompanying 
Instructions  the  Governor  is  given  general  directions  to  accept 
the  advice  of  Ministers  unless  for  special  reasons  he  thinks  fit 
to  do  otherwise,  and  in  the  absence  of  any  other  provision 
this  rule  applies  to  cases  of  pardon.  In  the  special  case  of 
death  sentences,  however,  a  difference  is  made ;  there  he  is 
directed,  after  receiving  the  advice  of  his  executive  Council, 
to  decide  on  such  cases  according  to  his  personal  discretion. 
It  follows,  therefore,  that  in  all  cases  save  those  of  death 
sentences  the  Governor  must  accept  ministerial  advice,  unless 
either  imperial  interests  are  concerned  or  he  is  prepared  to 
find  other  Ministers ;  but  in  the  case  of  death  sentences  he 
must  exercise  his  personal  discretion,  and  cannot  relieve  him- 
self of  responsibility  by  relying  on  ministerial  advice  (b). 

This  state  of  affairs,  modified  merely  in  each  colony  by  the 
amount  of  interference  in  such  matters  desired  by  the 
government  for  the  time  being,  prevailed  in  the  Australian 
Colonies  up  to  1892  (c),  and  is  still  the  rule  in  Newfoundland, 
tin-  Cape  of  Good  Hope,  and  Natal,  while  the  Royal  Instruc- 
tions to  the  new  Colonies  of  the  Transvaal  and  the  Orange 
River  Colony  contain  identical  provisions.  In  all  these  cases 
the  reasons  for  the  maintenance  of  the  rule  are  obvious  : 
the  Colonies  in  question  are  in  point  of  population  small, 

(b)  See  House  of  Commons  Papers,  1875,  liii.  630  teq.  ;  Todd,  Parl.  i. 
pp.  344—369;  Queensland  Antembly  Vote*  and  Proceeding*,  188:»,  i.  C01. 

(c)  For  the  causes  of  the  change,   tho  case  of  the  Maori  Main  Kai,  cf. 

N,  w  7ral:ml  I''  '.  I'.ipen,  1891,  Sow.  2,  A.  1  ;  1892,  A.  8. 
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and,  in  the  case  of  the  four  last,  are  peopled  by  large  numbers 
of  natives,  with  the  result  that  in  cases  of  murder  it  is  not 
desirable  that  there  should  be  even  the  possibility  of  political 
feeling  arising  by  the  decision  resting  with  a  political  party. 
The  same  rules  were  in  force  in  Canada  prior  to  federation, 
and,  after  federation,  up  to  the  time  of  the  appointment  of  the 
Marquess  of  Lome  as  Governor- General ;  and  so  for  instance 
in  1861  the  Governor-General  reprieved  a  prisoner  against 
the  advice  of  his  executive  Council,  while  in  1877  the 
Governor- General  referred  home  for  the  consideration  of  the 
Imperial  Government  the  case  of  Peter  Martin,  it  being,  of 
course,  perfectly  permissible  for  the  Governor-General  to 
require  assistance  on  any  duty  entrusted  to  him  by  the 
Secretary  of  State.  In  1876,  however,  the  Canadian  Minister 
of  Justice,  Mr.  Blake,  raised  objections  (d)  to  several  of  the 
provisions  in  the  Royal  Instructions  to  the  Governor- General 
of  Canada,  which  were,  he  argued,  out  of  place  under  the 
advanced  stage  of  responsible  government  existing  in  Canada, 
and,  after  consultation  with  the  Imperial  Government,  the 
latter  readily  revised  the  Instructions  and  issued  a  new  set  to 
Lord  Lome.  As  regards  the  question  of  pardon,  the  new 
Instructions  required  the  Governor- General,  in  the  exercise  of 
the  power  of  pardon,  to  consult  in  minor  cases  one  Minister 
and  in  other  cases  the  executive  Council,  and  in  any  case  in 
which  a  pardon  or  reprieve  might  affect  the  interests  of  the 
Empire  or  of  any  country  or  place  beyond  the  jurisdiction  of 
the  Dominion  Government,  he  was  to  take  these  interests  into 
his  personal  consideration  in  conjunction  with  the  advice 
tendered  to  him,  this  clearly  showing  that  in  all  other  cases 
he  was  to  act  on  ministerial  advice,  unless,  of  course,  in  any 
case  he  was  prepared  to  find  new  Ministers  if  his  government 
resigned  as  the  result  of  a  refusal  to  accept  their  advice. 

(d)  Canada  Sess.    Papers,    1879,    No.    181  ;    cf.    Parl.    Papers   [C.    5091], 
pp.  545  seq. 
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The  new  form  of  Instruction  was  introduced  after  consulta- 
tion into  the  Australian  Colonies  in  July,  1892,  while  it  was 
first  inserted  in  the  permanent  Instructions  issued  in  New 
Zealand  in  April,  1892  (<?).  Naturally  the  model  of  the 
Canadian  Instructions  was  followed  in  drafting  the  Royal 
Instructions  for  the  Commonwealth  of  Australia,  and  pardons 
are  to  be  given  on  ministerial  advice  save  in  the  case  where 
imperial  interests  are  directly  involved. 

As  a  matter  of  fact,  the  actual  share  in  the  administration 
of  the  prerogative  varies  a  good  deal  in  each  individual  case. 
The  case  of  Shortis  (/)  is  one  where  a  pardon  was  given  by 
the  Governor- General,  after  consulting  the  Secretary  of  State, 
the  Council  not  advising,  and  we  have  the  assurance  of  the 
Canadian  Minister  of  Justice,  given  in  Parliament  in  1908,  that 
the  Governor- General  examines  carefully  the  recommendations 
submitted  to  him  and   discusses   exceptional   cases  with  his 
ministers :  until  quite  recently  the  Governor  of  Newfoundland 
practically  exercised  the  power  on  his  own  authority,  and  on 
the  one  or  two  occasions  in  Australia  where  in  the  past  attempts 
have  been  made  to  treat  the  matter  as  solely  an  affair  for 
ministerial    decision,    protest   has   always   been    made    with 
satisfactory  results,  it  being  recognised   that  the  Governor 
must  in  every  case  consider  whether  there  is  any  imperial 
interest   directly   involved.      Clearly   the   matter  is   one  in 
which  a  Governor  who  has  the  confidence  of  his  Ministers 
can  be  consulted  with  much  advantage  to  the  public  interests, 
as  he  can  be  relied  upon  to  consider  the  question  without 
regard  to  local  feeling  or  interests. 

There  remain  to  be  noticed  various  minor  matters  in 
which  the  Instructions  to  Governors  have  been  modified  as 
regards  the  prerogative  of  mercy.  The  case  of  the  pardon 

(e)  Constitution  and  Government  of  New  Zealand,  1896,  pp.  187,  209,  210. 
(/)  Canada  Hou*c   of   Commons   Debates,  1896,  Seas.    2,  p.  2279;    1908, 
pp.  2915  seq.  ;  33  Can.  Law  Journ.  63. 

K.  R 
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granted  by  the  Governor  of  New  South  Wales  to  the  bush- 
ranger Gardiner  in  1872,  on  condition  that  he  should  leave 
the  colony,  elicited  a  protest  from  the  United  States,  and  the 
Secretary  of  State  pointed  out  the  grave  objections  which 
existed  to  the  grant  of  pardons  to  such  criminals  conditional 
on  their  carrying  their  criminal  propensities  to  other  countries. 
In  consequence  the  Instructions  to  the  Governor  of  South 
Australia  issued  in  1877,  and  those  to  the  Governor-General 
of  Canada  issued  in  1878,  followed  by  all  subsequent  Instruc- 
tions down  to  1906,  contained  clauses  forbidding  the  grant  of 
pardons  on  condition  of  absence  from  the  colony,  except  only 
in  cases  of  political  offences  not  accompanied  by  other  grave 
crime.  This  exception  was  adopted  on  the  suggestion  of 
Mr.  Blake,  who  pointed  out  that  in  the  case  of  political 
offences  banishment  was  often  the  only  way  of  securing 
tranquillity  without  keeping  the  offender  constantly  in  prison. 
In  1906,  however,  it  was  proposed  by  the  government  of  the 
Cape  that  the  Governor  should  be  authorized  to  grant  pardons 
conditional  on  the  departure  from  the  country  of  criminal 
aliens  or  British  subjects  not  domiciled  in  South  Africa.  It 
was  then  felt  that  it  was  impossible  to  maintain  in  full  force 
the  doctrine  that  international  comity  forbade  the  granting 
of  pardons  in  such  cases,  in  view  of  the  fact  that  not  only 
was  expulsion  of  criminals  a  favourite  mode  of  procedure 
with  foreign  governments,  but  also  the  Imperial  Parliament 
had  in  the  Aliens  Act  of  1904  recognized  banishment  as  a 
punishment  for  foreign  criminals.  Accordingly  the  Letters 
Patent  were  altered  so  as  to  permit  the  banishment  of  aliens, 
but  not  of  British  subjects,  the  Imperial  Aliens  Act  having 
no  application  to  British  subjects.  Similar  provisions  were 
subsequently  inserted  in  the  Royal  Instructions  issued  to  the 
Governors  of  the  Transvaal  and  the  Orange  River  Colony. 
It  must  in  this  connection  be  remembered  that  circumstances 
in  South  Africa  are  peculiar,  and  that  there  is  an  unusually 
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large  number  of  professional  criminals  settled  there.  No 
such  provision  appears  in  the  new  Letters  Patent  of  1907  for 
New  Zealand. 

Since  1878  also,  acting  on  a  suggestion  of  Mr.  Blake, 
explicit  authority  has  been  given  to  Governors  to  grant 
pardons  to  accomplices  who  have  committed  offences  for 
which  they  might  be  tried  in  the  colony,  though  the  offence 
was  not  actually  committed  in  the  colony.  It  has  also  been 
held,  in  a  case  arising  in  the  Bahamas,  that  a  Governor  has 
power  to  remit  a  sentence  imposed  for  contempt  of  Court  (g), 
a  power  the  existence  of  which  in  the  United  Kingdom  has 
been  doubted,  in  the  case  of  committals  for  contempt  of  Irish 
Courts  in  land  matters,  apparently  without  cause.  The 
powers  of  the  Governor  extend  also  to  the  grant  of  pardons 
to  men  or  officers  sentenced  by  courts  martial  (A)  in  the 
Colonies,  even  in  the  case  of  imperial  troops  over  whom  the 
Governor,  as  such,  has  no  direct  control ;  but  it  is  not  usual 
for  the  Governor  to  use  his  powers  in  this  respect,  such 
sentences  being  left  to  the  discretion  of  the  War  Department 
on  the  advice  of  the  Judge  Advocate- General  («'). 

Difficulties  as  to  the  power  of  pardon  arise  in  those  casee 
where  pecuniary  penalties  are  involved  of  which  the  whole  or 
some  part  is  payable  to  the  informer.  In  the  United 
Kingdom  the  power  to  remit  such  penalties  in  whole  is  given 
by  an  Imperial  Act  (£),  but  the  Act.  is  not  expressed  to 
extend  to  the  Colonies,  and  the  extent  to  which  the  power 
can  be  exercised  in  the  Colonies,  which  was  recently  discussed 

(g)  In  re  Bahama  Island*,  L.  R.  [1893]  A.  C.  138 ;  Hantard,  1908,  cxciii.  102. 

(A)  Cf.  also  his  statutory  duties,  Army  Act,  1881,  s.  64. 

(i)  Governors  are  not  entitled  to  pardon  before  conviction  principal 
offenders  (Harrison  Moore,  Commonwealth  of  Australia,  p.  219),  and  in  the 
Commonwealth  the  powers  of  the  Governor- General  and  Governors  relate  to 
offences  against  federal  and  State  laws  respectively,  ibid.  p.  289. 

(k)  22  Viet.  e.  32. 

K2 
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in  the  Newfoundland  press  (/),  is  in  each  case  a  matter  of 
local  law.  But  such  remissions  are  not  a  part  of  the  exercise 
of  the  prerogative,  as  they  are  made  under  statutory  sanction 
by  the  Governor,  not  under  the  special  delegation  of  the 
Eoyal  power  (m) . 


(I)  Evening  Telegram,  Jan.  20th,  1908. 

(m)  Similarly,  as  pointed  out  above,  p.  140,  Canadian  Lieutenant- 
Governors  have  a  limited  statutory  prerogative,  see  Ontario  Act,  51  Viet. 
c.  5  :  23  Can.  S.  C.  R.  468,  and  contrast  Canada  Sess.  Papers,  1877,  No.  89, 
p.  333. 
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CHAPTER  XII. 

HONOURS. 

THE  power  to  grant  titular  distinctions  is  not  one  of  those 
which,  as  a  matter  of  course,  are  delegated  by  the  Crown  to 
a  colonial  Governor  («).  A  Governor  is  not  a  Viceroy,  and 
the  powers  which  will  be  implied  in  his  commission  are  only 
those  which  are  essentially  presumed  by  their  necessity  to 
enable  him  to  administer  satisfactorily  the  government  of  the 
country,  and  it  is  impossible  to  assume  that  the  right  to 
grant  honours  is  one  of  these  powers.  Moreover,  the  value 
of  a  decoration  is  in  the  main  based  on  the  fact  that  it  is 
more  than  a  mere  governmental  grant ;  it  is  esteemed  as  a 
mark  of  the  personal  favour  of  the  Sovereign,  and  its  value 
is  certainly  increased  by  the  notorious  fact  that  no  Sovereign 
has  ever  felt  bound,  or  has  been  expected,  to  accept  all  the 
recommendations  made  by  Ministers.  Further,  if  decorations 
were  merely  local  in  origin,  they  would  lose  all  the  value 
now  attaching  to  them  as  signs  of  rewards  for  services  to  the 
Empire.  While,  therefore,  there  would  be  nothing  illegal  (b) 
in  a  colonial  legislature  enacting  that  there  should  be  a 
colonial  order  of  knighthood,  to  which  appointments  could 
be  made  by  the  Governor-General,  the  Bill  could  not  be 
assented  to  by  any  Governor  without  sanction  from  the 

(a)  Cf.  Lefroy,  Legislative  Power  in  Canada,  pp.  87—89. 

(b)  This  statement  may  be  doubted,  but  I  cannot  believe  that  the  power  to 
legislate  for  the  peace,  order  and  good  government  of  a  colony  excludes  any 
conceivable  topic  from  the  legislative  power  of  the  colony,  except,  indeed,  the 
destruction  of  that  status  itself.     See  Chap.  VI. 
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Imperial  Government,  which  would  certainly  not  readily  be 
given  for  the  reasons  indicated  above.  Nor  does  it  appear 
that  any  such  legislation  would  be  desired  by  the  Colonies 
themselves. 

The  same  remark  applies  to  the  precedence  assigned  to 
officials  and  others  in  the  Colonies.  This  is  granted  usually 
and  properly  by  despatches  signifying  the  King's  pleasure  in 
each  case  ;  sometimes  by  charters  of  justice  (as  in  the  case  of 
judicial  officers),  or  by  Letters  Patent.  Clearly  such  lists  can 
only  be  drawn  up  in  conjunction  with  the  government  of  the 
colony  concerned,  who  alone  know  local  circumstances,  but 
the  decision  is  equally  obviously  one  which  cannot  rest 
merely  on  the  wishes  of  the  local  government.  Attempts 
have,  however,  been  made  to  argue  that  such  matters  are 
solely  for  the  determination  of  the  colonial  government ;  in 
1872  the  legislature  of  South  Australia  passed  a  Bill  (c)  to 
regulate  precedence  in  the  colony,  by  which  all  precedence 
to  colonial  bishops  was  removed.  The  Act  was  reserved 
by  the  Governor,  and  the  assent  of  the  Crown  was 
refused  by  the  Imperial  Government,  on  the  ground  that 
the  matter  was  one  for  the  decision  of  the  Crown  and  not 
for  the  Parliament,  though  any  desires  expressed  by  the 
Parliament  would  receive  the  most  attentive  consideration, 
and  would  be  given  effect  to  as  far  as  possible.  The 
House  of  Assembly  then  passed  an  address  to  her  Majesty 
expressing  their  dislike  to  the  grant  of  precedence  to  ecclesi- 
astical persons,  and  in  reply  the  Imperial  Government  gave 
an  assurance  that  no  prelate  of  whatever  denomination  would 
in  future  be  granted  precedence  in  the  colony,  though  the 
existing  precedence  enjoyed  by  the  bishops  of  the  English 
and  Koman  Churches  would  not  be  revoked,  unless  the 
incumbents  of  those  offices  were  ready  to  agree.  A  similar 

(c)  South  Australia  Parl.  Papers,  1872,  Nos.  61  and  68  ;  Journals, 
pp.  194,  230. 
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question  arose  out  of  a  decision  by  the  Secretary  of  State  in 
1877,  that  ex- judges  should  be  given,  in  the  Colonies  in 
which  they  have  served,  precedence  for  the  remainder  of 
their  lives  immediately  after  the  actual  holders  of  judicial 
office.  Sir  George  Grey,  in  New  Zealand  (tf),  gave  expres- 
sion to  a  most  intemperate  protest  against  this  decision  of  the 
Secretary  of  State,  and  insisted,  with  much  vehemence,  that 
the  control  of  precedence  was  just  as  much  a  matter  of 
colonial  competence  as  anything  else.  The  Secretary  of 
State  declined  to  adopt  this  view,  and,  indeed,  it  is  quite 
inconsistent  with  the  doctrine  that  in  these  questions  the 
Sovereign  is  entitled  to  exercise  his  own  discretion.  The 
extent  to  which  this  principle  is  still  maintained  is  illustrated 
by  the  fact  that  the  Table  of  Precedence  for  the  Common- 
wealth of  Australia,  though,  of  course,  drawn  up  in  consulta- 
tion with  the  Commonwealth  Government,  was  promulgated 
by  the  royal  authority  alone,  and  rests  only  on  the  royal 
approval,  having  no  statutory  force.  Further,  the  latest 
edition  of  the  Colonial  Regulations  (e)  contains  the  provision 
that  persons  enjoying  precedence  by  right  of  birth  in  the 
United  Kingdom  cannot  lose  such  precedence  when  resident 
either  temporarily  or  permanently  in  a  colony,  a  direction 
which  clearly  rests  on  the  royal  authority  alone. 

The  Colonial  Regulations  (/)  also  assign  to  members  of 
the  Royal  Family  in  a  colony  precedence  immediately  after 
the  Governor  himself.  There  has,  however,  grown  up  of 
late  the  practice  of  making  the  Heir  Apparent,  if  visiting  a 
colony,  take  precedence  even  of  the  Governor.  This  was  the 
case  in  Australia  and  Canada  on  the  occasion  of  the  Duke  of 
York's  tour  in  1901,  when,  however,  the  Governor  of  New 
Zealand  was  given  precedence  over  the  Duke,  according  to 

(«t)  New  Zealand  Parl.  Paper*,  1878,  A.  1. 
(«)  No.  142  (ed.  1908). 
(/)  Ibid. 
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the  older  rule.  Similarly,  when  visiting  Canada  for  the 
Quebec  tercentenary  celebrations  in  1908,  the  Prince  of 
Wales  took  precedence  even  of  the  Govern  or- General  of 
Canada  (g).  The  practice  is  somewhat  anomalous  in  view  of 
the  fact  that  the  Governor- General  is  technically  the  repre- 
sentative of  the  King  himself,  but  it  has  the  advantage  of 
bringing  into  prominence  the  exceptional  honour  conferred 
on  the  Dominion  by  royal  visits.  In  the  case  of  minor 
members  of  the  Royal  Family,  no  doubt  the  older  practice 
will  continue  to  be  followed. 

As  regards  the  bestowal  of  honours  the  principle  has 
occasionally  been  asserted  that  all  recommendations  must 
emanate  from  the  colonial  government.  The  disadvantages  of 
such  a  course  were  early  pointed  out  by  the  Earl  of  Elgin  (h), 
who  insisted  on  the  superior  value  of  honours  bestowed 
without  suspicion  of  party  influence,  and  despite  various 
protests  by  colonial  governments,  notably  one  by  Sir  George 
Grey  in  1879  (»'),  the  rule  is  still  maintained  that  honours  are 
not  mere  party  rewards.  To  a  certain  extent  the  usage 
appears  to  have  grown  up  that  rewards  for  purely  political 
services  will  not  be  given  save  with  the  consent  of  the 
government  for  the  time  being  in  office,  but  this  usage — for 
it  does  not  seem  to  be  any  more — has  no  application  to 
honours  for  purposes  other  than  political  in  the  spheres  of 
philanthropy,  literature  or  art. 

One  old  controversy  has  happily  been  settled  after  much 
discussion,  the  right  of  the  Governor- General  and  the 
Lieutenant- Governors  of  the  Canadian  provinces  to  create 
King's  Counsel.  The  dispute,  which  occupied  a  prodigious 
amount  of  the  time  of  the  Courts  of  Canada,  turned  on  various 


(g)  In  his  tour  in  Canada  in  1860,  his  Majesty,  when  Prince  of  Wales,  had 
no  such  precedence. 

(A)  Walrond,  Letters  of  Lord  Elgin,  p.  114. 
(t)  New  Zealand  Parl.  Papers,  1879,  A.  9. 
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points,  such  as  the  delegation  of  the  royal  power  implied  in 
the  Letters  Patent  of  the  Governor-General  and  the  extent 
to  which  the  Lieutenant-Governors  still,  despite  the  fact  that 
they  were  appointed  by  the  government  of  Canada,  repre- 
sented the  King.  It  is  quite  impossible  to  regard  as  altogether 
satisfactory  the  results  of  the  decisions  of  the  Courts  on  the 
subject :  what  is  really  clear  is,  that  neither  the  Governor- 
General  nor  the  Lieutenant-Governors  had  any  right  whatever 
to  confer  the  dignity  of  King's  Counsel,  if  the  conferment 
was  the  giving  of  an  honorary  distinction ;  since  neither  the 
one  nor  the  others  had  any  delegation  of  the  royal  prerogative 
of  the  bestowal  of  honours  (k) .  As  a  matter  of  fact,  the 
granting  of  the  position  o*f  King's  Counsel  must  be  deemed 
to  be  the  granting  of  an  official  position,  and  accordingly  to 
fall  under  the  power,  given  to  the  Governor- General  and  the 
Lieutenant-Go veruors  alike  (/),  of  appointing  all  necessary 
officers  in  the  Dominion  and  the  provinces  respectively. 
This  view  was  that  which  prevailed  in  the  other  Colonies,  and 
the  position  has  freely  been  bestowed  by  local  governments 
upon  their  supporters  at  the  Bar.  It  is  of  course  open  for  the 
rank  of  King's  Counsel  to  be  conferred  even  upon  colonial 
barristers  of  mark  by  the  Imperial  Government,  but  such 
cases  are  rare  in  the  extreme  and  practically  never  conferred 
unless  the  recipient  has  had  occasion  to  render  services, 
properly  speaking,  imperial,  beyond  the  limits  of  the  colony 
itself. 

It  would  hardly  be  worth  while  to  trace  in  detail  the 
progress  of  the  struggle  which  ended  in  the  settlement  of  the 
matter.  The  law  officers  of  the  Crown  in  England  advised, 

(*)  Att.-Gen.  for  Dominion  of  Canada  v.  Att.-Gen.  for  Province  of  Ontario, 
L.  R.  [1898]  A.  C.  247 ;  Lefroy,  Legislative  Power  in  Canada,  pp.  1 

(/)  Cf.  Lefroy,  pp.  88,  123-176.    The  monstrous  doctrine  that 
forms  no  part  of  the  executive  of  the  provinces,  now  exploded,  oauuec 

confusion . 
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in  1872,  that  the  Governor-General  alone  had  the  right, 
without  legislation,  to  appoint  Queen's  Counsel  and  to  assign 
them  precedence,  but  that  it  was  open  to  the  provincial 
legislatures  to  pass  laws  empowering  the  Lieutenant- Governors 
to  appoint  provincial  Queen's  Counsel,  and  to  regulate  the 
right  of  pre-audience  in  the  provincial  Courts  as  between 
these  officers  and  Queen's  Counsel  appointed  by  the  Governor- 
General.  Advantage  was  taken  of  this  opinion  by  the  pro- 
vincial legislatures  to  provide  for  the  appointment  of 
provincial  Queen's  Counsel,  and  it  was  out  of  the  legislation 
passed  by  the  Parliament  of  Nova  Scotia  that  the  trouble 
arose.  Mr.  Ritchie,  who  was  a  Queen's  Counsel  appointed 
by  the  Governor- General,  found  that  provincial  counsel  were, 
under  the  provincial  law,  given  precedence  over  him,  and  he 
took  the  matter  before,  first,  the  Supreme  Court  of  Nova 
Scotia  (m),  which  decided  against  him  on  the  point  as  to  the 
validity  of  the  Acts  as  far  as  they  merely  gave  the  power  to 
create  Queen's  Counsel,  but  for  him  on  the  actual  point  at 
issue,  on  the  ground  that  the  Acts  did  not  permit  retro- 
spective action.  The  Supreme  Court  of  Canada  affirmed  this 
judgment  on  appeal,  but  went  much  further,  and  declared  that 
the  provincial  legislature  was  not  competent  to  enact  such  a  law, 
inasmuch  as  the  Queen  was  no  part  of  the  provincial  legisla- 
ture, and  no  legislation  passed  by  the  legislature  could  affect 
the  prerogative  which  was  vested  in  the  Governor- General 
only. 

The  decision,  which  was  greeted  with  satisfaction  in 
Canada,  and  was  warmly  approved  by  Mi*.  Todd,  could  only 
be  held  to  be  correct  if  the  appointment  of  Queen's  Counsel 
could  be  regarded  as  a  conferment  of  an  honour,  and  even 
then  the  difficulty  would  arise  that  the  Governor- General 
has  no  authority  to  confer  honours.  The  Privy  Council,  in 

(m)  Canada  Sess.  Papers,  1877,  No.  86,  pp.  25  -43  ;  3  Can.  S.  C.  R,  575. 
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the  case  of  the  Att.-Gen.for  the  Dominion  of  Canada  v.  Att.- 
Gen.for  the  Province  of  Ontario  («),  overruled  the  judgment 
on  the  case  of  Lenoir  v.  Ritchie,  and  decided  that  the  power 
of  the  provincial  legislatures  to  regulate  the  question  of  the 
appointment  of  Queen's  Counsel  was  beyond  doubt.  They 
pointed  out  that  the  post  was  a  sort  of  office,  and  that  the 
right  of  pre-audience  was  really  a  matter  not  of  precedence 
properly  so  called,  but  of  arrangements  for  judicial  purposes, 
and  they  laid  stress  on  the  fact  that  the  Queen,  despite 
federation,  remained  an  integral  part  of  the  legislature  of 
every  province. 

But  though  the  Governor- General  has  no  delegation  of 
the  power  conferring  honours,  the  power  is  one  which  may, 
on  exceptional  occasions,  be  conferred  on  him  ;  for  example, 
in  1&79  the  Marquess  of  Lome  received  authority  to  appoint 
six  members  of  the  Privy  Council  of  Canada  to  be  knight 
commanders  of  the  Order  of  St.  Michael  and  St.  George.  In 
matters  of  precedence  he  has  wider  authority,  as  it  was  laid 
down  by  the  law  officers  in  England  in  reply  to  an  inquiry  (0) 
by  the  Governor  of  South  Australia,  in  1859,  that  the  re- 
siduary power  of  ordering  precedence  rested  with  the 
Governor  in  any  case  for  which  no  provision  had  been  made 
by  other  direction  of  her  Majesty,  and,  in  fact,  the  latest 
Colonial  Office  regulations  leave  entirely  to  the  discretion  of 
the  Governor  the  precedence  to  be  assigned  to  officials  and 
other  persons  when  not  within  the  limits  of  the  colony  in 
which  they  have  of  right  official  precedence  (p). 

The  same  list  is  worthy  of  note  for  one  point  (q) :  there 
still  appears  in  the  model  list  of  precedence,  by  which  in  the 
absence  of  other  provision  the  Governor  is  to  guide  himself, 

(»)  L.  R.  [1898]  A.  C.  247. 

(o)  South  Australia  Par/.  Proc.  1871,  App.  No.  116. 
(p)  No.  142  (ed.  1908). 

(q)  No.  138.     The  bishop  does  not  appear  in  the  edition  of  t 
in  the  Colonial  Office  List,  1908,  p.  622. 
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a  reference  to  the  precedence  of  the  clergy,  but  the  rule  there 
laid  down  is  stated  not  to  have  received  as  yet  final  approval. 
Under  the  older  form  the  bishop  took  place  immediately  before 
the  Chief  Justice,  and  the  table  of  precedence  for  the 
Dominion  of  Canada,  as  altered  in  1893,  placed  members  of 
the  Cabinet  after  archbishops  and  bishops  (>•),  and  the  pro- 
visional table  for  the  Commonwealth  placed  the  cardinal  and 
primate  before  even  the  Prime  Minister  of  the  Common- 
wealth. The  colonial  regulations  do  not,  of  course,  directly 
affect  any  case  in  which  the  established  list  of  precedence 
assigns  no  place  to  such  dignitaries,  but  if  retained  it  forms 
an  exception  to  the  rule  of  gradual  dissociation  of  the  Crown 
from  all  official  connection  with  colonial  clergy.  Up  to  1847  the 
precedence  awarded  to  bishops  was  confined  to  Anglican  clergy 
alone,  but  after  that  year,  when  precedence  had  been  given 
in  England  to  members  of  the  Roman  Catholic  hierarchy, 
they  were  put,  by  the  authority  of  the  Secretary  of  State, 
immediately  after  the  holders  of  similar  rank  in  the  Anglican 
Communion.  In  1860  this  was  modified  by  direction  of  the 
Duke  of  Newcastle  to  assign  to  Roman  Catholic  archbishops 
precedence  over  Anglican  bishops  only  when  such  office  was 
admitted  by  bishops  of  either  communion  as  regulating  their 
relative  rank.  This  superiority  of  the  Anglicans  disappeared 
for  good  after  the  decisions  of  the  Privy  Council,  which  led 
to  the  disuse  of  the  practice  of  appointing  colonial  Anglican 
bishops  by  Letters  Patent  (s),  and  those  Colonies  which  assign 
precedence  to  prelates  do  so  without  distinction  of  religious 
belief.  The  retention  of  the  precedence  of  the  clergy 
is,  however,  purely  a  voluntary  act  on  the  part  of  the 
Dominions,  as  it  is  essentially  a  matter  which  the  people  of 
the  Colonies  must  decide  for  themselves. 

(r)  Colonial  Office  List,  1907,  p.  479. 

(*)  Long  v.  Bishop  of  Cape  Town,  1   Moo.  P.  C.  (N.  S.)  411  ;  In  re  Lord 
Bishop  of  Natal,  3  Moo.  P.  C.  (N.  S.)  115. 
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It  is  also  worth  noting  that  of  late  years  there  had  been  a 
steadily  increasing  determination  to  give  recognition  through- 
out the  Empire  to  the  marks  of  distinction,  viz.,  the  title 
"  Honourable,"  eujoyed  by  the  colonial  Ministers  and  legis- 
lative councillors.  By  a  notice  published  in  the  "  London 
Gazette,"  of  June  16th,  1893,  it  was  decided  by  her  late 
Majesty  that  executive  councillors  and  legislative  councillors 
should  be  allowed  to  have  the  title  *'  honourable,"  which  is 
granted  to  them  by  custom  in  the  colony  in  which  they 
hold  office,  recognised  throughout  the  British  Dominions  as 
long  as  they  were  entitled  to  hold  it,  and  the  same  rule  is 
applied  in  cases  in  which  the  title  is  continued  under  special 
circumstances  after  the  termination  of  the  active  service  of 
the  holder  of  the  designation  (t).  Moreover,  in  the  case  of 
the  federations,  the  Governor-General  is,  since  1900,  addressed 
— like  an  ambassador  or  the  Viceroy  of  India — as  Excellency 
in  communication  from  his  Majesty's  government ;  in  other 
Dominions  the  title  is  merely  local.  Further,  in  the  federa- 
tions the  title  "  Her  Excellency  "  is  given  officially  to  the 
wife  of  the  Governor-General. 

One  legal  point  may  be  noticed.  The  prerogative  of 
honour  is  not  a  legislative  act  as  exercised  by  the  Crown, 
and  grants  contained  in  charters  of  justice  (such  as  those  in 
New  South  Wales  and  other  States,  the  Cape,  Natal,  &c.) 
are  not  legislative  acts,  but  acts  which  can  be  altered  at 
pleasure  by  the  Crown,  while  if  legislative  acts  they  would, 
of  course,  fall  under  the  principle  of  Campbell  v.  Hall(u). 
The  question  arises  whether,  if  a  colonial  law  provided 
certain  rules,  these  could  be  altered  by  a  prerogative  act. 

(<)  After  ten  years'  service  as  a  legislative  councillor  (Giro.  Deep.,  Nov.  14th, 
1896),  and  usually  after  three  years'  service  a«  an  executive  councillor.  The 
members  of  the  executive  Councils  of  Canada,  Victoria,  Tasmania,  Common- 
wealth, and  the  Cape  do  not  vacate  their  seats,  and  so  retain  the  title  for  life. 

(u)  Cf .  also  Jenkyns,  liritith  Rule  and  Jvritdictim  beyond  the  Stat,  p.  28. 
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In  my  opinion,  the  answer  must  be  decidedly  in  the  negative. 
The  prerogative  cannot  repeal  an  Act.  The  same  position 
arises  with  regard  to  currency,  where  his  Majesty  can  and 
has  "  legislated "  for  colonies  with  representative  institu- 
tions. But  though  the  question  has  been  raised  (#),  I  can  find 
no  trace  of  any  alteration  of  a  colonial  law  by  the  preroga- 
tive. The  real  analogy  is  that  of  the  Letters  Patent  and  other 
instruments  creating  the  appointment  of  Governor,  &c.  They 
are  valid  so  long  as  no  law  contradicts  them  (y). 

(x  Of.  also  Jenkyns,  British  Rule  and  Jurisdiction  beyond  the  Seas,  p.  28  ; 
Chalmers,  Colonial  Currency,  p.  43. 

(y)  The  prerogative  of  the  Crown  as  to  seals  in  the  provinces  of  Canada 
is  exhaustively  dealt  with  in  Canada  Sess.  Papers,  1877,  No.  86.  As  to 
flags,  see  Colonial  Regulations,  Nos.  148 — 152  ;  save  in  New  Zealand,  under 
an  Act  of  1901,  the  only  flag  of  the  Dominions  for  use  on  land  is  the 
Union  Jack,  though  irregular  use  of  other  flags  is  not  unknown.  As  to 
medals,  ibid.,  No.  143;  as  to  salutes,  Nos.  144 — 147;  as  to  uniforms, 
Nos.  163 — 170.  In  all  these  matters  the  prerogative  could  be  altered  by 
legislation,  while  the  rules  as  to  flags  depend  on  the  Merchant  ShippiDg 
Act,  1894.  In  minor  respects  these  prerogatives  are  sometimes  delegated  ; 
the  prerogative  of  granting  charters  of  incorporation  is  never  delegated,  and 
is  still  sometimes  used  in  respect  of  the  Dominions,  e.g.,  in  the  case  of 
universities.  Nevertheless,  the  title  "chartered"  can  be  given  by  colonial 
Act,  as  has  been  done  in  Ontario. 
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CHAPTEE  XIII. 

CHURCH  AND  STATE. 

THE  strong  grasp  which  the  Anglican  Church  in  England 
has  upon  the  machinery  of  State  has  no  parallel  in  the 
modern  constitutional  arrangements  of  the  Colonies.  Its 
power  in  civil  matters  has  disappeared  completely,  and  the 
precedence  assigned  to  Anglican  bishops,  equally  with  those 
of  the  Roman  Catholic  communion,  is  almost  the  only  trace 
of  the  former  privileged  position  of  the  National  Church  in 
the  Dominions.  Only  in  Quebec  is  the  hierarchy  part  of  the 
State  in  any  real  sense  (a). 

In  the  beginnings  things  were  very  different :  the  Act 
which  gave  Canada  a  new  Constitution  in  1791  partially 
established  and  partially  endowed  the  Church  of  England  by 
providing  for  the  famous  clerical  reserves,  the  disputes  over 
which  form  so  large  a  portion  of  the  early  history  of  the 
colony.  The  Roman  Catholic  population  naturally  objected 
to  seeing  the  endowment  of  the  Anglican  clergy,  but  their 
endowment  was  as  much  resented  by  the  Protestants  of  other 
than  the  Anglican  denomination,  and  matters  became  hope- 
less when  the  judges,  called  in  to  advise  the  House  of  Lords 
in  1 840,  gave  a  considered  opinion  that  the  endowment  by 
the  Act  of  1791  was  couched  in  terms  large  enough  to 
include,  and  which  did  include,  other  clergy  than  those  of 
the  Church  of  England.  By  Acts  of  1840  and  1853  the 
Canadian  legislature  obtained  power  to  dispose  of  the  endow- 
ment lands  subject  to  the  maintenance  of  existing  rights,  and 

(a)  Cf.  Revised  Statutes,  tit.  ix ;  Canada  Howe  of  Common*  Debate,  1889, 
pp.  872  teq. 
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an  Act  of  the  Parliament  of  the  united  provinces  in  1854 
gave  over  the  lands  to  the  municipalities,  avowedly  to 
remove  all  semblance  of  connection  between  Church  and 
State  (b). 

In  Australia  the  framers  of  the  early  Constitutions  were 
sorely  vexed  in  spirit  to  provide  for  the  maintenance  of  the 
influence  and  power  of  the  Church.  The  bishop  always 
served  on  the  Council,  and  he  was  accorded  a  degree  of 
consideration  somewhat  remarkable.  The  bishops  naturally 
were  rather  opposed  to  the  establishment  of  responsible 
government,  which  meant  their  disappearance  from  politics, 
and  the  question  of  creating  clerical  reserves  in  Australia 
appears  to  have  been  under  consideration.  Fortunately  wiser 
counsels  prevailed,  but  the  question  of  the  position  of  the 
clergy  of  the  English  Church  in  the  Colonies  remained  very- 
obscure  until  the  delivery  of  the  judgments  of  the  Privy 
Council  in  the  cases  of  the  actions  Long  v.  The  Bishop  of 
Cape  Town  (c)  and  In  re  Lord  Bishop  of  Natal  (d).  These  two 
cases  settled  once  and  for  all  the  position  of  the  clergy  in 
the  Dominions.  Up  to  18t>5  the  practice  of  the  Crown 
had  been  to  issue  Letters  Patent  for  the  appointment 
of  colonial  bishops,  by  which  they  were  authorized  to 
exercise  jurisdiction  in  Church  matters  over  the  members 
of  the  Church  of  England  in  the  colony.  The  former 
case  dealt  with  the  position  towards  his  bishop  of  a 
clergyman  in  the  Cape,  the  latter  with  the  position 
towards  the  Metropolitan  of  a  bishop  in  Natal  whose  Letters 
Patent  provided  that  he  was  to  be  subject  to  the  See  of 
Cape  Town,  just  as  a  bishop  of  any  see  within  the  province 
of  Canterbury  is  subject  to  the  Archbishop.  It  was  laid  down 


(b)  See   Hincks,   Religious  Endowments   in   Canada    (London,    1869),    and 
Egerton,  Canada,  1908,  pp.  124,  169,  201—209. 

(c)  1  Moo.  P.  C.  (N.  S.)  411. 

(d)  3  Moo.  P.  C.  (N.  S.)  115. 
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clearly  by  the  Court  that  the  Letters  Patent  in  either  case 
had  no  legislative  force  whatever.  In  both  cases  the  Colonies 
concerned  were  conquered  or  ceded  Colonies,  and,  if  the 
Letters  Patent  has  been  issued  before  the  grant  of  a  repre- 
sentative legislature,  the  right  of  the  Crown  to  confer  juris- 
diction in  religious  matters  would  have  been  beyond  dispute, 
as  the  Crown  has  full  legislative  power  over  a  conquered  or 
ceded  colony.  But  in  both  cases  the  Letters  Patent  dated  after 
the  grant  of  representative  (e)  institutions  to  the  Cape,  and  in 
accordance  with  the  case  of  Campbell  v.  Hall  (/)  the  attempt 
to  legislate  by  royal  prerogative  no  longer  could  be  successful. 
There  remained,  then,  only  the  question  whether  in  either 
case  there  could  be  implied  a  contract  to  submit  to  the 
i7>wst'-jurisdictional  powers  of  the  bishop,  and  it  was  held 
that  in  the  case  of  Mr.  Long  this  might  properly  be  inferred, 
but  not  in  the  case  of  Bishop  Colenso.  On  the  other  hand, 
it  was  emphasised  that  the  appointment  itself  was  perfectly 
legal,  and  the  Exchequer  (g)  was  found  liable  to  pay  the  salary 
of  the  bishop,  when  it  attempted  to  carry  the  decision  to  the 
logical  conclusion  that  the  bishop  had  no  locus  standi,  while 
the  Court  expressly  held  that  the  title  and  precedence  of  a 
bishop  were  within  the  prerogative  of  the  Crown  to  create 
anywhere. 

The  result  of  these  famous  decisions,  which  were  justly 
admired  at  the  time,  at  once  reduced  the  position  of  the 
Anglican  Church  to  an  admirable  simplicity,  viz.,  that  held 
by  all  other  religious  bodies  in  the  Colonies,  of  voluntary 
associations  for  purposes  of  worship  (/<)•  The  ecclesiastical 

(e)  The  judgment  evidently  means  that,  though  it  speaks  only  of  an 
independent  legislature.  But  a  non-representative  legislature  does  not 
exclude  the  prerogative,  despite  Anson,  Law  of  the  Constitution,  II.  428. 

(/)  20  St.  Tr.  239. 

(y)  Bishop  of  Natal  v.  Gladstone,  L.  R.  3  Ex.  1. 

(A)  A  Cape  Act  (No.  5  of  1875),  three  years  after  responsible  government, 
abolished  the  endowments  of  the  Civil  List  Ordinance  of  1852. 


K. 
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jurisdiction  did  not  disappear,  but  it  ceased  to  be  deemed 
part  of  the  law  of  the  land.  It  could  not  be  executed  in 
any  other  manner  than  by  approaching  a  civil  tribunal  and 
asking  that  tribunal  to  enforce  it,  in  the  same  manner  as  a 
tribunal  may,  if  it  think  fit,  enforce  the  decree  of  a  Court  of 
Arbitration.  In  fact,  the  matter  reduces  itself  to  a  con- 
sideration how  far  those  who  join  the  Anglican  Communion 
are  bound  by  quasi- contract  to  fulfil  certain  obligations 
towards  their  spiritual  superiors. 

The  Imperial  Government,  on  the  result  of  the  cases  in 
question  being  appreciated,  determined  to  stop  for  good  the 
issue  of  Letters  Patent  creating  colonial  bishoprics,  and  they 
applied  this  rule  even  to  cases  in  which  under  the  prerogative, 
as  in  conquered  or  ceded  colonies,  or  by  Act  of  Parliament,  as 
by  the  British  Settlements  Act,  1887,  the  Crown  has  power 
to  legislate,  by  Letters  Patent,  for  the  Colonies.  Simul- 
taneously the  Crown  renounced,  of  course,  its  control  over 
the  appointment  of  colonial  bishops,  whose  choice  now  lay 
entirely' in  the  hands  of  the  churches.  But  in  order  for  a 
colonial  bishop  to  receive  consecration  from  a  bishop  of  the 
Anglican  Church  a  mandate  from  the  King  is  still  necessary, 
which  is  applied  for  by  the  Archbishop  of  Canterbury,  and 
which  empowers  the  bishop  in  question  to  consecrate  the 
proposed  bishop,  but  which  does  not  put  forward  any  claim 
to  confer  the  power  of  exercising  jurisdiction  of  a  properly 
legal  character.  But  colonial  bishops  can  and  do  freely  con- 
secrate other  bishops  («'). 

The  result  of  the  withdrawal  of  the  Crown  from  any 
connection  with  the  Church  in  the  Colonies  has  been  the 
growth  of  independent  hierarchical  bodies,  which  owe  their 
juridical  constitution  to  Acts  of  the  local  Parliaments,  incor- 
porating them  and  conferring  on  them  certain  powers. 
Their  position  is,  therefore,  precisely  similar  to  that  of  the 

(t)  Cf.  Alison,  Law  of  the  Constitution,  II.  42? — 430, 
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Anglican  Churches  of  Scotland  and  of  Ireland;  they  are 
independent  of  the  Anglican  Church  in  England,  though 
they  remain  in  communion  with  it  and  are  on  terms  of  close 
relation.  But  as  was  pointed  out  as  early  as  1873  by  the 
Bishop  of  Wellington  (/),  at  the  opening  of  his  diocesan 
synod,  the  Church  of  England  in  the  colony  is  "  a  branch  of 
the  Catholic  Church,  independent  of  all  control  from  any 
other  branch  of  the  Church  whatever.  No  other  Church  has 
any  right  to  legislate  for  it.  No  appeal  from  its  decisions 
can  be  carried  to  the  courts  of  any  other  Church.  It  is  in 
the  same  relation  to  the  Church  of  England  as  the  Church  of 
Ireland,  or  the  Church  of  America."  In  matters  of  doctrine, 
unlike  the  Anglican  Church,  the  Privy  Council  has  no  autho- 
rity over  such  a  Church,  save  in  so  far  as  the  Privy  Council 
in  interpreting  a  question  of  civil  right,  such  as  a  trust  deed, 
might  find  it  essential  to  examine  into  the  doctrines  of  the 
Church  (k).  Like  all  voluntary  associations  it  falls  under 
the  civil  jurisdiction  of  the  Courts,  whenever  questions  arise 
either  of  the  rights  of  the  members  inter  se,  or  of  the  members 
and  the  outside  public,  but  otherwise  religion  and  the  State 
are  utterly  separate. 

There  is,  however,  a  real  sense  in  which  it  may  still  be 
said  that  the  royal  supremacy  exists.  The  Act  1  Eliz.  o.  1, 
asserts  for  ever  that  the  only  power  or  jurisdiction  within  the 
realm,  including  all  her  Majesty's  dominions,  is  annexed  to 
the  Imperial  Crown,  and  specifically  denies  the  right  of  any 
foreign  potentate  to  intervene  in  affairs  of  either  spiritual 
or  temporal  jurisdiction.  This  statement  was  especially 
mentioned  in  the  Act  of  1774,  by  which  the  Roman  Catholics 
of  Quebec  were  secured  in  the  free  exercise  of  their  religion, 


(/ )  Cited  by  Todd,  Parl.  Govt.,  p.  416. 

(k)  As  the  House  of  Lords  had  to  do  in  the  case  of  the  Churches— Free 
and  United  Free— in  Scotland  :  Free  Church  of  Scotland  (General  AtvmUy 
of)  v.  Overtoun,  L.  R.  [1904]  A.  C.  515. 
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and  the  royal  Instructions  to  the  ill-fated  Duke  of  Richmond 
on  his  appointment  in  1818  as  Gk>vernor-in-Chief  over  the 
two  Canadas  especially  mentioned  (/)  that  the  Roman  Catholic 
Church  was  not  to  be  given  the  position  of  an  established 
church,  and  that  "  all  appeals  to  a  correspondence  with  any 
foreign  ecclesiastical  jurisdiction,  of  what  nature  or  kind 
soever,  be  absolutely  forbidden  under  very  severe  penalties." 
This  state  of  affairs  is  still  technically  in  force,  and  appeal  to 
the  Pope  from  Canada  is  illegal  and  unconstitutional.  In 
point  of  fact,  of  course,  the  power  of  the  Pope  over  Quebec 
is  very  great,  and  an  ultramontane  legislature  actually  paid 
to  the  Jesuits,  in  1888,  the  value  of  the  confiscated  church 
lands  in  the  Lower  Province.  The  Dominion  government 
made  no  attempt  to  interfere,  on  the  ground  that  their  action, 
however  injudicious,  was  entirely  a  matter  for  the  legislature 
of  Quebec,  though  the  matter  raised  a  good  deal  of  feeling  in 
Parliament,  and  a  motion  for  disallowance  was  brought  in. 
Practically,  from  some  points  of  view,  the  Roman  Catholic 
Church  might  be  deemed  the  Established  Church  of  the  pro- 
vince. But  the  greater  part  of  educational  difficulties  in  the 
provinces  of  Canada  have  arisen  out  of  religious  disputes — 
the  Roman  Catholic  party  insists  on  a  special  education  for 
Catholic  children,  and  the  other  side  insist  that  such  education 
should  be  provided  at  the  special  cost  of  the  people  who 
desire  the  unusual  teaching,  and  not  at  the  expense  of  the 
government.  In  New  Brunswick,  Prince  Edward  Island, 
and  Manitoba  the  strife  has  been  very  serious,  and  in  the 
latter  case  ended  (m)  in  the  ruin  of  the  Conservative  govern- 
ment. 


(J)  House  of  Commons  Papers,  1837-38,  xxxix.  No.  94,  pp.  71,  72 ;  31  Geo.  3, 
c.  31,  s.  35  ;  cf.  Egerton,  Canada,  pp.  332,  333 ;  and  for  education,  ibid. 
pp.  319  seq. ;  and  for  the  Quebec  Act,  Lefroy,  Legislative  Power  in  Canada, 
pp.  223,  224 ;  Canada  Rome  of  Commons  Debates,  1889,  pp.  812  seq. 

(m)  Canada  Souse  of  Commons  Debates,  1896, 


CHURCH  AND  STATE.  261 

In  Natal  there  still  remains  a  small  remnant  who  belong  to 
the  Church  of  England  proper,  as  distinguished  from  the 
autonomous  Church  in  communion  with  the  Anglican  Church 
which  arose  as  a  result  of  the  decision  in  Bishop  Colenso's 
case.  It  cannot,  however,  long  survive  the  fact  that  it  has  no 
bishop  to  ordain  priests,  as,  despite  several  appeals,  the  Arch- 
bishop of  Canterbury  does  not  feel  entitled  to  encourage  a 
rival  body  to  the  Church  which  is  in  communion  with  the 
Anglican  Church  («) .  Similar  autonomous  Churches  exist  in  all 
the  other  Dominions.  But  in  Newfoundland  a  considerable 
measure  of  political  power  rests  with  the  Roman  Catholic 
archbishop  (o) .  There  was  recently  published  in  the  papers  of 
the  colony  an  interesting  dispute  as  to  his  Grace's  action  in 
the  matter  of  the  proposed  appointment  to  the  executive 
council  of  a  member  of  Parliament,  who  is  now  in  opposition. 
It  was  freely  asserted  and  admitted  that  the  archbishop  was 
asked  to  secure  the  appointment  of  the  gentleman  in  question, 
and  that  he  was  ready  to  do  so.  Except  in  Quebec  there 
can  hardly  be  any  parallel  for  so  strong  religious  influences 
being  brought  to  bear  on  a  political  issue.  And  in  Canada, 
it  must  be  remembered,  the  Supreme  Court  has  unanimously 
held  that  an  election  for  the  Dominion  Parliament  was  void 
because  of  the  interference  of  Roman  Catholic  priests  with 
the  voting  of  their  parishioners  (p). 

(n)  Parl.  Papers  [C.  5489]. 

(o)  Evening  Telegram,  Jan.  24th  and  25th  ;  Daily  News,  Jan.  27th;  Evening 
Chronicle,  Jan.  24th,  1908. 

(p)   Brassard  el  al.  v.  Langevin,  1  Can.  S.  C.  R.  145. 
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CHAPTER  XIV. 

JUDICIAL   APPEALS. 

IT  is  now  fully  established  (a}  that  the  Crown  is  entitled  to  hear 
appeals  from  the  decisions  of  all  colonial  Courts,  save  in  such 
cases  as  the  prerogative  right  has  heen  expressly  taken  away 
by  legislation.  This  right  in  the  main  rests  on  the  pre- 
rogative of  the  Crown  as,  in  the  last  resort,  the  fountain  of 
justice,  and  preserves  in  a  new  form  the  jurisdiction  of  the 
King  in  his  Council.  The  statutes  affecting  the  constitution 
of  the  tribunal  before  which  the  appeals  are  held  for  the  most 
part  merely  recognise  the  appeals  as  existing,  and  do  not 
purport  to  give  them  legislative  sanction,  but  the  Act 
7  &  8  Yict.  c.  69,  s.  1 ,  does  expressly  overrule  any  limitation 
on  the  power  of  bringing  an  appeal  direct  from  inferior  Courts 
in  the  Colonies,  there  having  formerly  existed  restrictions  on 
the  bringing  of  appeals  from  Courts  other  than  Courts  of 
error  or  appeal.  But  though,  strictly  speaking,  appeals  can 
be  brought  direct  from  any  Court  with  the  permission  of  the 
King  in  Council,  such  appeals  are  practically  never  allowed 
save  in  cases  like  those  of  the  Canadian  provinces,  or  the 
Australian  states,  where  the  Court  from  which  appeals  are 
brought,  though,  no  doubt,  not  the  highest  Court  of  Appeal 
available,  since  appeals  can  be  brought  to  the  Federal  High 
Courts,  is  still  in  itself  of  the  status  of  a  Court  of  Appeal  (b). 
There  are,  of  course,  the  strongest  grounds  of  convenience 

(a)  Most  recently  in  In  re  Wi  Matua's  Will,  L.  R.  [1908]  A.  C.  448. 

(b)  But  of.  Sir  R.  Stout's  complaint  in  Parl.  Papers  [Cd.  3524],  p.  195. 
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and  policy  in  favour  of  this  mode  of  procedure  ;  the  Judicial 
Committee  is  not  to  be  troubled  with  minor  cases,  or  with 
cases  which  have  not  received  the  fullest  consideration  from 
the  Courts  below. 

Similar  grounds  of  convenience  render  it  essential  that 
criminal  appeals  should  be  very  rare.  They  are  by  no  means 
unknown,  but  the  established  rule  is  that  they  shall  be 
received  only  when  some  grave  matter  of  principle  is  involved, 
which  would  be  likely  to  act  as  a  precedent  for  the  future, 
and  which  seems  to  result  in  some  substantial  and  serious 
injustice.  Appeals  on  mere  points  of  form  or  technical 
inaccuracies  are  never  allowed,  even  in  civil  cases.  A  further 
prevention  of  the  bringing  of  criminal  cases  lies  in  the  fact 
that  in  each  instance  at  present  special  leave  to  appeal  is 
required,  and  no  colonial  Court  has  now  any  authority  to 
grant  leave  to  appeal.  In  the  Dominion  of  Canada  a  further 
step  has  been  taken,  and  under  a  Canadian  Act  of  1887  (c), 
which  was  duly  sanctioned,  the  power  of  the  Privy  Council 
•to  grant  leave  is  formally  taken  away,  so  that  in  criminal 
matters  no  appeal  at  all  lies  from  the  Supreme  Court  of 
Canada  to  the  Judicial  Committee. 

In  civil  cases  appeals  are  of  two  kinds,  either  by  right 
under  conditions  framed  by  local  legislation  or  by  Order  in 
Council,  or  by  special  leave.  Appeals  as  of  right  are  usually 
permitted  only  in  cases  where  the  subject-matter  involved 
is  of  considerable  value,  the  amount  varying  from  500/.  to 
2,000/.  in  different  Colonies,  according  to  their  social  condi- 
tions, and  only  from  final  decisions.  Notice  of  appeal 
has  to  be  lodged  within  a  certain  period,  and  security 
given  for  the  payment  of  costs,  &c.  Where  the  conditions 
are  fixed  by  local  Act,  the  limitations  are  imposed,  of  course, 
as  part  of  the  ordinary  law  of  the  colony.  In  some  cases  the 

(e)  See  now  Revised  Statulet,  1906,  c.  146,  s.  1025. 
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limitations  are  fixed  by  imperial  charters  which  have  legisla- 
tive effect,  either  because  they  were  issued  in  virtue  of  the 
prerogative  of  legislation  for  conquered  Colonies,  or  because 
they  have  been  confirmed  by  Imperial  Acts.  In  other  cases 
they  are  limited  by  Order  in  Council,  made  under  the  distinct 
prerogative  right  to  decide  at  the  pleasure  of  the  Crown  the 
conditions  on  which  the  right  to  receive  appeals  will  be 
exercised,  and  it  is  still  open  to  his  Majesty  to  limit  in  this 
way  the  right  of  appeal  from  the  Courts  of  self-governing 
Colonies  over  which  he  has  no  legislative  power. 

Appeals  by  special  leave  are  subject  to  no  conditions  what- 
ever beyond  those  applied  by  the  Judicial  Committee  on  the 
occasion  of  each  appeal.  They  will  only  be  allowed  when 
some  substantial  issue  is  at  stake,  but  if  that  is  established 
they  will  be  granted  even  if  the  sum  involved  is  trifling. 
But  in  all  cases  appeals  will  not  be  decided  if  the  grievance 
in  question  has  been  removed,  whether  by  legislation  or 
otherwise,  since  the  appeal  was  entered,  as  the  Court  exists 
for  the  consideration  of  substantial  grievances  only  (d). 

The  jurisdiction  of  the  Privy  Council  has  not  gone  un- 
questioned of  recent  years  ;  doubts  have  freely  been  expressed 
of  its  competence  to  deal  satisfactorily  with  the  complicated 
questions  of  colonial  law  brought  before  it,  and  stress  has 
been  laid  on  the  desirability  of  having  local  points  of  law 
settled  locally.  Stress  has  been  laid  in  reply  on  the 
advantage  of  having  a  neutral  tribunal  to  decide  matters 
which  may  raise  great  political  feeling  in  a  colony,  while 
steps  are  being  taken  to  revise  and  simplify  the  procedure 
of  the  Court,  and  advantage  has  been  taken  of  the  power  to 

(rf)  Of.  Tarring,  Law  relating/  to  the  Colonies,  ed.  3,  Chap.  V. ;  L.  R.  [1908] 
A.  C.  214  (a  very  extreme  case).  Other  rules  are  that  an  appeal  from  the 
Superior  Court  of  Canada  or  the  High  Court  of  Australia  will  only  be  allowed 
on  very  grave  grounds,  and  scarcely  at  all  if  the  appellant  has  taken  a  case 
from  a  Superior  Court  of  a  province  or  state  to  the  Federal  Court.  Cf. 
Daily  Telegraph  Newspaper  v.  M'Laug/ilin,  L.  R.  [1904]  A.  C.  777. 
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add  colonial  judges  given  by  the  Act  of  1895  to  appoint  to 
it  members  of  the  bench  of  the  Dominions.  Too  much  need 
not  be  made  of  its  value  in  preserving  a  general  uniformity 
of  law  throughout  the  Empire,  for  not  only  is  the  system  of 
English  law  which  the  Court  knows  best  not  in  force 
in  South  Africa  and  Quebec,  but  also  much  of  recent 
colonial  legislation  has  been  directed  towards  the  alteration 
of  the  fundamental  principles  of  the  English  common 
law.  On  the  other  hand — and  this  is  often  overlooked 
— the  Court  does  perform  an  invaluable  service  in 
constitutional  matters.  Its  judgments  form  a  standard 
by  which  questions  of  the  relations  of  Imperial  Acts 
and  local  legislation  can  be  regulated  throughout  the  Empire, 
and,  just  as  a  Supreme  Court  is  a  necessary  adjunct  to  a 
federation,  the  existence  of  the  Privy  Council  seems  essential 
to  an  Empire.  Moreover,  the  Court  can  alone  deal  satis- 
factorily with  the  doctrine  of  the  royal  prerogative.  The 
prerogative,  it  has  been  repeatedly  laid  down  (?),  is  the  same 
all  over  the  Empire,  except  so  far  as  it  has  been  lessened  by 
local  legislation  (which  includes  a  code  of  law  introduced  by 
tacit  or  express  act  in  a  ceded  colony  like  Mauritius,  or  a  con- 
quered colony  like  Quebec)  binding  the  Crown,  and,  if  so, 
one  Court  is  required  to  set  forth  consistently  its  nature. 

These  theoretic  arguments  were  not  accepted  by  the 
framers  of  the  Australian  Constitution,  and  in  the  shape  in 
which  the  Australian  Constitution  Bill  was  presented  to  the 
British  Government  every  question  affecting  the  interpreta- 
tion of  the  Constitution  of  the  Commonwealth  or  of  the 
States  was  excepted  from  appeal  to  the  Privy  Council,  save 
when  the  public  interest  of  some  other  part  of  his  Majesty's 

(e)  Of.  L.  R.  [1892]  A.  C.  437,  at  p.  411 :  Col.  Govt.  v.  Laborde,  Ma*nti*» 
Supreme  Court  Decisions,  1902,  pp.  20  »eq.  (with  which,  as  explained  abore, 
I  agree,  but  not  with  the  dicta  of  the  Court  as  to  treaties^. 
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Dominions  was  involved(/).  This  clause  caused  a  good  deal 
of  discussion  and  dispute,  but  eventually  the  government 
accepted  a  compromise  which  excluded  from  the  category  of 
appealable  cases  all  those  involving  the  rights  inter  se  of  any 
state  or  states  and  the  Commonwealth  or  of  any  states,  except 
if  the  Court  should  decide  to  grant  a  certificate  providing 
that  the  matter  was  one  on  which  an  appeal  to  the  Privy 
Council  should  lie.  In  other  matters  no  appeal  lies  of  right 
to  the  Judicial  Committee,  but  the  prerogative  right  of 
granting  special  leave  remains  untouched,  in  this  respect 
resembling  the  case  of  Canada,  where  no  appeal  lies  of  right 
from  the  Supreme  Court. 

It  was  pointed  out  in  the  Parliamentary  Debates  in 
England  at  the  time  that  the  provision  would  lead  to  serious 
confusion  and  inconvenience,  in  view  of  the  fact  that  the 
appeal  from  the  State  High  Courts  remained  unaffected  by 
the  Act,  which  merely  added  an  appeal  to  the  High  Court  of 
Australia  as  an  alternative  mode  of  procedure,  but  did  not 
abolish  the  appeal  to  the  Privy  Council.  It  was  shown  that 
a  case  involving  issues  between  two  states,  or  a  state  and  the 
Commonwealth,  might  be  taken  to  the  Privy  Council  and 
decided  in  one  sense,  while  a  similar  case  carried  to  the  High 
Court  would  be  decided  in  the  opposite  sense  (g).  In  reply, 
it  was  argued  very  confidently  that  the  High  Court,  being 
generally  subject  to  having  its  judgments  revised  by  the 
Privy  Council,  would  accept  the  decisions  of  the  latter  as 
binding.  The  argument  was  not  at  all  cogent,  inasmuch 
as  it  was  the  view  of  the  fraraers  of  the  Act  that  the  pro- 
visions should  secure  the  decision  of  Australian  constitutional 
questions  by  the  High  Court,  and  in  fact  the  High  Court,  on  the 


(/)  See  Commonwealth  of  Australia  Constitution  Bill  Debates,  $c.  (Wyman's, 
1901). 

(g)  Ibid.  pp.  25,  26,  109  (Lord  Russell  of  Killowen),  101  (Lord  Davey), 
67  (Mr.  Haldane). 
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occurrence  of  such  a  dispute,  refused  to  accept  the  view  of  the 
Privy  Council  (h).  The  dispute  arose  out  of  the  question  whether 
a  state  government  could  levy  income  tax  on  the  income  of  a 
federal  official.     The  Privy  Council  held  that  it  obviously 
could,  as  its  powers  of  taxation  were  not  affected  in  this 
regard  by  the  Constitution ;    the  High  Court  held  that  it 
could  not,  inasmuch  as  the  use  of  the  power  might  conceiv- 
ably enable  the  states  to  paralyze  the  action  of  the  Federal 
Government,  an   argument  used  in   the   United  States  by 
Chief  Justice  Marshall  (*').     The  position  was  absurd,  and  the 
solution  amusing.     The  Federal  Parliament  in  190?  hastily 
passed  an  Act  providing  that  the  states  could  levy  income 
tax  on  the  salaries  of  Commonwealth  officers,  though  if,  as 
the  High  Court  held,  the  Constitution  forbad  this,  the  change 
should  have  been   made   by   a  formal   amendment   of  the 
Constitution,  which,  however,    would  have   involved   much 
trouble  and  delay.      More  satisfactory  was  its  remedy  for 
future  disputes.     It  passed  an  Act  under  the  power  expressly 
given  to  it  by  the  Constitution  (£)  of  deciding  what  Courts 
should   exercise  federal  jurisdiction,  a  term  including  any 
question  arising  out  of  the  Constitution.     This  Act  does  not 
deprive  the  appellant  in  a  state  Court  of  the  right  assured  to 
him  by  the  royal  prerogative  of  appealing  from  any  final 
decision  whatever  of  such  a  Court,  but  it  does  secure  that  no 
state  Court  shall  ever  give  a  decision  on  any  matter  involving 
the  rights  infer  se  of  the  Commonwealth  or  states  or  two  states, 
by  providing  that  any  case  in  which  such  issues  are  raised 
shall  at  once  be  transferred  to  the  High  Court,  when,  of 
course,  the  clause  of  the  Constitution  limiting  appeals  to  the 

(A)  Ibid.  pp.  113  (Lord  Selborne),  117  (Lord  Alveretone),  85  (Sir  R.  Finlmy). 

(»)  See  Deakin  v.  Webb,  I  C.  L.  R.  585  ;  Webb  v.  Outtrim,  L.  R.  [1907] 
A.  C.  81  ;  Baxter  v.  Commrs.  of  Taxation,  New  South  Walet,  4  C.  L.  R.  1087  ; 
Flint  v.  Webb,  ibid.  1178;  and  the  last  two  cases  on  appeal  in  the  Pmy 
Council.  5  C.  L.  R.  398 ;  L.  R.  [1908]  A.  C.  214. 

(k)  Sect.  77  (2). 
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Privy  Council  from  the  High  Court  will  come  into  operation. 
The  device  is  ingenious,  and  terminates  satisfactorily  a 
position  which  threatened  to  become  a  nuisance  (/). 

While  the  Commonwealth  Constitution  Act  only  limits  in 
this  one  point  the  right  of  the  Council  to  grant  special  leave 
to  appeal,  it  expressly  permits  the  Commonwealth  Parliament 
to  legislate,  imposing  further  limitations,  subject  to  the 
proviso  that  any  such  legislation  must  be  reserved  for  the 
consideration  of  the  Home  Government.  It  has  been 
argued  from  this  express  permission  and  also  on  general 
grounds  that  the  rule  is  that,  save  by  Imperial  Act, 
there  is  no  power  in  a  colonial  legislature  to  limit  in 
any  way  the  royal  prerogative,  at  any  rate,  as  far  as 
appeals  are  concerned.  This  view,  however,  is  not  tenable, 
for  it  ignores  the  existence  of  the  Canadian  Act  of  1887, 
abolishing  all  appeals  by  special  leave  on  criminal  matters 
from  the  Supreme  Court  of  Canada,  the  validity  of  which  has 
never  been  questioned  by  the  Imperial  Government.  Not  on 
more  general  grounds  does  it  appear  possible  to  maintain  the 
doctrine ;  there  is  no  special  sacredness  about  the  right  to 
grant  leave  of  appeal  to  exempt  it  from  change  by  a  colonial 
Act  sanctioned  by  the  Governor,  and  not  disallowed  by  his 
Majesty's  Government. 

There  is,  however,  one  whole  class  of  cases,  which  is  exempt 
from  the  ordinary  rule  of  judicial  appeal.  In  Theberge  v. 
Laudry  (m)  the  appellant  had  been  elected  a  member  of  the 
Legislative  Assembly  of  Quebec,  and  had  afterwards  been 
unseated  by  the  .Superior  Court  on  grounds  of  corrupt 
practices.  The  Corrupt  Practices  Act  of  Quebec,  under 
which  proceedings  were  taken,  provided  that  the  decision  of 
the  Superior  Court  in  such  a  case  should  not  be  susceptible 


(T)  Cf.  my  article,  Journ.  Soc.  Cotnp.  Ley.,  1908. 

(m)  L.  R.  2  App.  Gas.  102.     Cf.  Holmes  v.  Angwin,  4  C.  L.  R.  297  ;  and 
cf.  Moses  v.  Parker,  Ex  parte  Moses,  L.  R.  [1896]  A.  C.  245. 


JUDICIAL  APPEALS.  269 

of  appeal,  and  special  leave  to  appeal  was  refused.  The 
ground  of  the  refusal  was  explained  in  the  subsequent  case  of 
Gushing  v.  Dupuy  (n)  as  depending  entirely  on  the  peculiar 
character  of  the  subject-matter  of  the  appeal,  and  not  on  the 
words  of  the  statute,  which  did  not  purport  to  limit  the 
prerogative.  The  duty  of  deciding  upon  disputed  elections 
is  not  one  which  properly  devolves  on  the  executive  power  or 
is  part  of  the  royal  prerogative,  and  accordingly  the  Privy 
Council  was  not  desirous  of  extending  its  scope  to  the  con- 
sideration of  cases  of  this  kind.  The  Commonwealth  High 
Court  has  adopted  the  same  doctrine. 

Various  suggestions  have  of  late  been  under  consideration 
for  a  change  in  the  nature  of  the  final  Court  of  Apppal  for 
Dominion  appeals.  In  1902,  at  the  Colonial  Conference  of 
that  year,  some  stress  was  laid  on  the  suggestion  that  there 
might  be  created  a  Court  of  final  appeal  for  the  whole 
Empire,  including  the  United  Kingdom,  there  being  a 
general  impression  in  the  Colonies  that  the  Privy  Councillors, 
who  are  also  members  of  the  House  of  Lords,  devoted  more 
attention  to  their  duties  in  that  Court  than  in  the  Judicial 
Committee.  The  suggestion  was  not,  however,  found  to  be 
practicable,  as  the  legal  authorities  of  the  United  Kingdom 
were  not  desirous  of  making  any  alteration  in  the  composi- 
tion of  the  House  of  Lords  as  a  Court  of  Appeal,  and  at  the 
Colonial  Conference  of  1907  it  was  frankly  admitted  that  no 
change  was  in  contemplation  as  regards  the  composition  of 
the  tribunals.  It  was,  however,  agreed  that  it  was  desirable 
to  consolidate  and  simplify  the  practice  of  the  Privy  Council 
as  regards  appeals,  and  plans  to  effect  this  end  are  under 
consideration.  Some  resentment  against  the  Privy  Council 
was  created  in  1903  in  New  Zealand  by  the  terms  of  a 
decision  of  their  lordships  in  the  case  of  Walli*  v.  The 

(n)  L.  R.  5  App.  Cas.  409.  Cf.  /»  re  W%  M*t**'»  JT*U,  L.  B.  [1908]  A.  C. 
448. 
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Solicitor- General  of  New  Zealand  (0),  where  the  Privy  Council 
passed  strictures  on  the  colonial  Court  as  being  too  ready  to 
yield  to  executive  control,  a  charge  indignantly  repudiated  by 
the  Court,  which  retorted  on  the  Privy  Council  by  accusing 
it  of  delay  in  giving  its  decisions,  of  ignorance  of  the  laws 
and  circumstances  of  the  colony,  and  so  forth,  and  the  feeling 
of  discontent  with  the  Court  is  clearly  still  alive  to-day  in  the 
Dominion,  though  not  shared  by  the  Government. 

On  the  other  hand,  in  the  recent  negotiations  for  the 
foundation  of  a  federal  union  in  South  Africa,  the  principle 
of  maintaining  the  supreme  authority  of  the  Privy  Council 
has  been  maintained.  It  is  there  proposed  that  no  direct 
appeals  to  the  Privy  Council  should  be  allowed  from  any 
Court  save  the  final  Federal  Court  of  Appeal  itself,  and  in 
all  probability  the  appeals  from  that  Court  will  only  lie  as  a 
matter  of  grace  on  special  leave  being  granted  by  the  Privy 
Council.  But  the  right  to  grant  such  special  leave  will  not 
be  curtailed  in  any  way,  thus  leaving  the  Privy  Council  to 
perform  the  same  useful  services  to  South  Africa  as  to  the 
Dominion  of  Canada  as  regards  the  interpretation  of  the 
Constitution. 

It  is,  however,  possible  that  in  this  and  other  cases  there 
may  be  a  delegation  to  the  colonial  Courts  of  part  of  the 
prerogative  to  grant  special  leave  to  appeal.  The  present 
procedure  of  a  reference  to  the  Privy  Council  for  leave,  and 
then  the  actual  hearing  of  the  appeal,  is  clumsy  in  the 
extreme,  and  a  change  would  seem  on  all  grounds  desirable 
and  free  from  objection,  it  remaining  always  with  the  Privy 
Council  to  grant  special  leave,  even  where  a  lower  Court 
could  have  granted  such  leave  and  has  refused  so  to  do. 

Besides  its  powers  of  hearing  appeals,  the  Privy  Council 


(o)  L.  R.  [1903]  A.  C.  173.     See  also  all  the  complaints  in  Parl.  Papers 
[Cd.  3524],  pp.  179  seq.,  and  the  discussion  in  [Cd,  3523],  pp.  200—230. 
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has  an  extraordinary  power  of  deciding  matters  referred  to 
it.  By  sect.  4  of  the  Act  3  &  4  Will.  4,  c.  41,  the  King 
may  refer  to  the  Judicial  Committee  any  matter  other  than 
appeals  which  his  Majesty  may  think  fit,  and  the  Committee 
is  bound  to  consider  and  decide  the  matter  as  if  it  were  a 
legal  appeal.  The  chief  use  of  this  section  in  colonial 
matters  has  been  in  connection  with  the  removal  of  colonial 
judges  on  petition  from  the  colonial  legislature,  as  in  the 
case  of  the  Representatives  of  the  Island  of  Grenada  v.  Sander- 
son (p),  but  the  same  power  has  been  used  with  especially 
useful  results  in  the  case  of  disputes  between  provinces  in 
Canada;  for  instance,  in  1878  the  Privy  Council  adjudicated 
on  the  joint  request  of  the  governments  of  Ontario  and 
Quebec  on  certain  disputes  as  to  the  division  of  assets  and 
liabilities  between  the  two  provinces,  and  the  dispute  between 
the  governments  of  Newfoundland  and  the  Dominion  as  to 
the  exact  boundaries  of  Labrador  will  be  settled  in  this 
manner  (</).  The  advantages  of  the  procedure  are  obvious, 
because  there  is  thus  obtained  a  definite  ruling  on  the  whole 
matter  at  issue,  while  in  any  individual  case  the  matter  is 
presented  in  connection  with  a  particular  subject-matter,  which 
renders  the  Court  unable  to  arrive  at  any  general  decision. 
On  the  other  hand,  the  Crown  will  not  refer  matters  to  the 
Committee,  unless  they  are  such  that  the  Committee  has  a 
proper  right  to  intervene.  For  example  (r),  in  1872  the 
government  refused  to  refer  to  the  Council  the  question  of 
the  fact  whether  certain  enactments  of  the  legislature  of 
New  Brunswick  on  the  subject  of  schools  were  such  as  to 
give  the  Dominion  Parliament  power  to  pass  remedial 


(p)  6  Moo.  P.  C.  38;  cf.  also  Mr.  B.  Walker's  case,  Time*,  Nov.  6th, 
1908. 

(y)  Cf.  also  Tarring-.  Law  relating  to  the  Colonies,  ed.  3,  p.  204,  n.  1 ;  Harrison 
Moore,  Commonwealth  of  Australia,  pp.  241,  242, 

(r)  Cited  in  farl.  Papers  [C.  2445],  p.  121. 
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legislation  under  sect.  93  (4)  of  the  British  North  America 
Act,  1867,  on  the  ground  that  the  Queen  in  Council  had  no 
power  to  determine  the  matter,  and  the  decision  given  would 
not  be  binding  on  the  parties  in  Canada.  So,  in  1879,  the 
Secretary  of  State  declined  to  refer  to  the  Privy  Council  the 
question  of  the  right  of  the  Dominion  Government  to  dismiss 
the  Lieutenant- Governor  of  Quebec,  because  the  Dominion 
Government  were  not  a  party  to  the  request  for  a  reference, 
and  the  reference  would  not  have  bound  them  (s). 

It  is,  indeed,  technically  correct  to  say  that,  even  in  the 
case  of  a  joint  reference,  the  decision  is  not  legally  binding 
on  the  parties  ;  but  in  effect  it  would  be  binding,  inasmuch 
as  any  action  taken  under  it  would  no  doubt  be  held  by  the 
Privy  Council  to  be  legal  or  not,  so  far  as  it  was  in  con- 
formity with  its  decision.  It  is  true  that  the  Privy  Council 
is  not  bound  by  its  own  decisions,  but  there  is  practically  no 
probability  of  it  ever  upsetting  a  decision  arrived  at  on  an 
agreed  case,  in  which  presumably  all  the  relevant  facts 
would  be  given  (t). 

(s)  Cited  in  Parl.  Papers  [C.  2445]  ;  cf.  [C.  5489],  p.  14. 

(f)  For  this  chapter,  cf.  Safford  and  Wheeler,  Privy  Council  Practice,  1901. 
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CHAPTER    XV. 

THE  JUDICIARY. 

IT   necessarily   follows,   from   the    nature    of   the   relation 
between  the  Dominions  and  the  Mother  Country,  that  the 
utmost  importance  attaches  to  the  independent  position  of 
the  judicial  authorities  of  the  Dominions.     The  supremacy 
at  once   of  the   Imperial   Parliament   and   of  the  colonial 
Constitution    over    the    ordinary    colonial    legislation    are 
dependent  for  their  actual  effect  on  the  decisions  of  colonial 
Courts.     It  is  true  that  wrong  decisions  on  these  points  can 
be  reversed  on  appeal  by  the  Privy  Council,  but  the  cost  of 
appealing  to  that  tribunal  would  certainly  in  many  cases 
preclude  such  action,  and  the  essential  consideration  for  the 
suitor  is  that  he  should  be  able  to  receive  redress  without 
undue  delay  and  cost.    This  result  undoubtedly  is  contributed 
to  by  anything  which  gives  judges  security  of  tenure ;  the 
mere  fact  that  a  judge  cannot  be  removed  by  the  executive 
has  an  excellent  result  in  opening  his  mind  to  receive  more 
general  considerations  than  would  naturally  present  them- 
selves  to   an   executive   officer.      A   member  of   a  colonial 
Ministry  is  naturally  more  anxious  to  give  effect  to  the  policy 
determined   upon   by   his   colleagues  and   himself  than   to 
secure  the  rights  of  those  who  may  oppose  his  schemes,  and 
in  such  cases  it  is  too  much  to  expect  that  powers  would  not 
be  strained,  if  it  were  possible  by  ordinary  executive  action 
to  remove  the  offending  judge. 

The  judiciary  in  all  the  Dominions  has  accordingly  been 
adequately  protected  against  hasty  dismissal  by  the  executive 

K.  T 


274       RESPONSIBLE  GOVERNMENT  IN  THE  DOMINIONS. 

government  under  the  terms  of  the  Constitution  Acts.  In 
Canada  (a)  the  judges  of  the  Supreme  Court,  the  Court  of 
Exchequer,  the  Superior,  District  and  County  Courts  in  the 
provinces,  save  the  Courts  of  Probate  in  Nova  Scotia  and 
New  Brunswick,  are  appointed  by  the  Federal  Government 
to  hold  office  on  good  behaviour,  but  subject  to  removal  in 
the  case  of  judges  of  the  Superior  Courts  by  the  Governor- 
General  on  an  address  from  the  Senate  and  House  of 
Commons.  Provision  has  also  been  made  by  a  Canadian 
Act  (b)  for  the  removal  of  other  judges  on  grounds  of  ill- 
health,  old  age,  or  inability  to  perform  their  duties,  or  from 
incapacity  or  misbehaviour;  but  in  these  cases  due  notice 
must  be  given  to  the  judge  of  the  charges,  and  they  must 
be  investigated  by  a  commission  of  enquiry  which  consists  of 
judges.  This  provision  thus  allows  judges  to  be  retired 
with  less  difficulty  than  by  the  more  formal  method  of 
addresses  by  Parliament,  but  the  procedure  amply  safeguards 
the  interests  of  the  judges  (c). 

In  the  case  of  the  Commonwealth  (d)  the  Constitution 
expressly  lays  down  that  the  judges  shall  be  appointed  by  the 
Governor-General  in  Council,  and  shall  only  be  removed  by 
the  same  authority,  on  addresses  having  been  presented  by  both 
Houses  of  Parliament  in  the  same  session  praying  for  removal 
on  the  ground  of  proved  misbehaviour  or  incapacity,  while  their 
salaries  cannot  be  diminished  during  their  tenure  of  office. 
It  will  be  noted  that  proved  misbehaviour  or  incapacity 
is  necessary,  and  the  question  arises  by  whom  the  proof  is  to 
be  obtained.  Probably,  in  any  such  case,  there  would  be  a 
preliminary  investigation  by  a  commission  appointed  ad  hoc 


(a)  British  North  America  Act,  1867,  ss.  96,  99. 

(b)  Revised  Statutes,  1906,  c.  138,  s.  28. 

(c)  In  the  last  resort  the  judiciary  is  dependent,  as  in  England,  on  the 
legislature.     Cf.  Harrison  Moore,  Commonwealth  of  Australia,  p.  279. 

(d)  63  &  64  Viet.  c.  12,  s.  72  of  Schedule. 
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by  the  Parliament,  as  was  done  in  Canada  in  cases  of  proposed 
removal  in  1867  and  1877. 

The  provisions  in  the  case  of  the  Commonwealth  have  been 
followed  in  the  case  of  the  Transvaal  and  the  Orange  River 
Constitutions  in  their  entirety  except  that  the  address 
contemplated  by  the  law  is  a  joint  one  from  the  two  Houses. 
There  is  the  same  mention  of  proved  misconduct  or  incapacity, 
and  again  the  mode  of  proof  is  left  for  the  legislature  to 
decide.  Presumably  the  legislature  would  embody  in  its 
address  a  statement  that  the  misbehaviour  or  incapacity  had 
been  proved,  and  such  a  statement  would  be  sufficient  for  the 
Governor  in  Council  to  act  upon  (e).  In  the  case  of  Victoria 
and  Tasmania  the  power  to  remove  is  only  to  be  exercised, 
on  an  address,  by  the  Governor,  not  the  King,  and  no 
mention  is  made  of  grounds  being  given. 

In  all  these  cases  the  decision  as  to  dismissal  must  rest  in 
the  last  instance  with  the  Governor  advised  by  his  Ministers, 
for  there  is  no  compulsion  put  on  the  Governor  to  dismiss ; 
the  powers  given  are  merely  enabling,  and  a  Ministry  might 
conceivably  find  it  necessary  to  disregard  the  wishes  of 
Parliament,  and  a  Governor  could  only  dismiss  them  and 
find  other  advisers.  The  Governor,  however,  could  not 
refuse  compliance  with  their  advice  except  under  the  usual 
conditions,  either  because  of  an  imperial  duty,  or  because  he 
thought  it  was  not  the  real  wish  of  the  country,  and  that  he 
could  obtain  new  advisers  with  a  majority  in  the  constituencies. 

The  position  of  the  Imperial  Government  is  somewhat 
different  in  the  remaining  Colonies.  In  them  the  rule  is  that 
judges  should  hold  office  during  good  behaviour,  and  that 
their  salaries  should  not  be  diminished  during  their  tenure  of 
office,  but  that  they  should  be  removable  by  the  Crown  on 
the  address  of  both  Houses  of  Parliament.  Provisions  to  this 

C«)  Cf.  Harrison  Moore,  Commonwealth  of  Australia,  p.  279 ;  Transraal 
Lett*™  Patent,  1906,  8.  48  ;  Orange  River  Colony  Letters  Patent,  1< 
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effect  exist  in  the  Constitutions  of  Newfoundland,  Natal, 
New  Zealand  (/),  New  South  Wales,  South  Australia, 
Western  Australia,  and  Queensland  (g).  These  provisions 
differ  from  those  in  the  Constitutions  of  the  Federations,  of 
Victoria  and  Tasmania,  and  of  the  new  Colonies  which  are 
based  on  those  in  force  in  the  Commonwealth,  in  two  important 
respects,  viz.,  the  power  to  remove  is  given  to  the  Crown,  not 
to  the  Governor,  and  no  mention  is  made  (as  also  in  Victoria 
and  Tasmania)  of  any  grounds  being  required  for  removal. 

It  is  apparently  open  to  any  Parliament  to  ask  the  Crown 
to  dismiss  a  judge  on  whatever  grounds  seem  to  it  adequate, 
and  no  allegation  of  proved  incapacity  or  misbehaviour  is 
required  on  which  the  address  to  the  Crown  should  be 
based.  In  England,  on  such  an  address  being  passed  by  the 
Parliament,  the  matter  would  be  ended  and  the  removal  of 
the  judge  would  follow  as  a  matter  of  course ;  this,  however, 
it  was  decided  in  the  case  of  Judge  Boothby  of  South 
Australia  (h) ,  was  not  the  case  in  a  colony  where  the  power 
lay  with  the  Crown.  It  was  the  duty,  it  was  held,  of  the 
Crown  to  assure  itself  that  the  grounds  on  which  the  removal 
was  asked  for  were  adequate.  Even  in  England,  it  is  usually 
laid  down  that  the  address  should  recapitulate  the  grounds 
on  which  the  removal  is  asked,  though  there  are  no  recent 
cases  of  such  addresses  being  moved,  a  threat  of  an  address 
usually  sufficing.  In  the  case  of  colonial  judges  it  may  in 
future  be  assumed  that  they  will  not  be  petitioned  against  by 
a  colonial  Parliament,  save  on  sufficient  grounds  ascertained 
judicially  by  a  commission  of  enquiry  by  the  direction  of  the 
Parliament,  so  that  any  use  of  the  royal  power  of  refusing  to 
act  on  a  petition  will  be  unnecessary.  But  in  law,  the  fact 
remains  that  the  removal  is  not  a  mere  ministerial  act,  and 

(/)  See  Supreme  Court  Judges  Act,  1858,  and  15  &  16  Viet.  c.  72,  s.  65. 
(g)  See  Supreme  Court  Act,  1868  (31  Viet.  c.  23),  s.  9. 
(h)  Cf.  Todd,  Parl.  Govt.  p.  848. 
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probably  the  suggestion  of  Sir  Frederic  Rogers  (t)  in  his 
memorandum  of  1870  on  the  removal  of  colonial  judges,  that 
the  case  would  be  at  least  formally  referred  to  the  Judicial 
Committee  for  report,  would  be  acted  upon.  If  the  procedure 
appears  anomalous  under  responsible  government,  it  is  really 
no  more  so  than  the  rule  that  the  decision  whether  or  not  to 
grant  a  fiat  in  a  case  of  a  Petition  of  Right  against  a  colonial 
government  is  still  vested  in  the  Imperial  Government.  The 
anomaly,  in  either  case,  can  be  removed  by  legislation  in  the 
colony  or  by  imperial  legislation,  if  deemed  desirable. 

As  a  mere  matter  of  law  there  seems  no  reason  to  doubt 
that  the  provisions  of  Burke's  Act  (./),  under  which  the 
Governor  in  Council  can  amove  any  colonial  officer,  still 
applies  to  judges  of  the  Dominions.  The  Act  applies  only, 
it  would  seem,  to  offices  held  during  good  behaviour,  as 
decided  in  the  case  Ex  parte  Robertson  (£•),  where  it  was  held 
that  the  Act  did  not  apply  to  the  case  of  the  dismissal  of  the 
Commissioner  of  Lands  in  New  South  Wales,  that  officer 
holding  merely  during  pleasure.  An  appeal  from  such 
amotion  lies  to  the  Privy  Council,  but  it  is  somewhat  doubtful 
whether  the  Act  really  applies  to  any  officers  appointed 
otherwise  than  by  Letters  Patent  under  the  Great  Seal  of 
England,  as  at  the  time  of  the  passing  of  the  Act  that  was 
the  normal  mode  of  appointing  the  officers  whose  interests  it 
was  apparently  intended  to  conserve  by  the  Act,  but,  in 
discussing  the  question  in  1870,  the  Privy  Council  did  not 
discriminate  between  appointments  by  colonial  and  English 
patents ;  and  a  further  piece  of  evidence  in  favour  of  the  view 
that  any  patent  is  sufficient  to  bring  an  officer  within  the 
purview  of  the  Act  is  afforded  by  the  fact  that  in  the  Natal 

(»)  Purl.  Papers  [C.  139]  :  6  Moo.  P.  C.  (N.  8.)  App.  IX. 
(J)  22  Geo.  3,  c.  75.    The  attempt  to  repeal  tha  Act,  as  regards  Tasmania, 
by  20  Viet.  o.  7,  is,  of  course,  ineffectual. 
(*)  11  Moo.  P.  C.  288. 
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Constitution  Act  of  1893  there  was  expressly  saved  any  right 
of  appeal  to  the  Secretary  of  State  which  any  officer  possessed 
before  the  coming  into  force  of  the  Act,  apparently  a  vague 
and  confused  reference  to  the  special  position  of  patent 
officers  (/). 

In  the  case  of  the  Federations  and  Victoria  it  is  very  doubtful 
if  such  removal  would  be  possible  as  the  Acts  go  beyond  the 
ordinary  provisions  and  expressly  contemplate  removal  only  by 
the  Governor- General  in  Council  or  Governor  on  the  necessary 
address  being  passed.  In  the  case  of  Tasmania  and  the  two 
new  Colonies,  however,  as  their  Constitutions  rest  merely  on 
a  local  Act  and  Letters  Patent,  the  provisions  of  the  Imperial 
Act  remain  in  full  force  and  would  override  the  Letters 
Patent.  It  is  conceivable,  but  not  likely,  that  the  procedure 
laid  down  in  the  Act  may  sometimes  be  followed :  it  gives, 
however,  a  legal  appeal  to  the  Privy  Council,  and  this  would 
probably  prove  a  bar  to  its  acceptance  by  any  colonial 
government. 

In  addition  to  the  security  against  dismissal  given  by  the 
various  Constitution  Acts,  the  Courts  are  protected  by  the 
fact  that  the  executive  power  cannot  increase  the  number  of 
judges  so  as  to  influence  the  decision  of  any  case.  The 
creation  of  an  additional  judge  is  now  so  regulated  by  Acts  in 
all  the  Dominions  that,  whatever  the  prerogative  rights  of 
the  Crown  may  be  in  England,  the  increase  of  the  colonial 
bench  would  in  all  cases  require  an  Act  of  the  legislature,  and 
obviously  if  such  an  Act  were  possible  it  would  be  equally 


(I)  In  the  case  of  Newfoundland,  judges  used  to  hold  at  the  pleasure  of  the 
Crown,  under  the  Act  5  Geo.  4,  c.  67,  and  could  be  removed  by  the  Crown  ; 
presumably  a  petition  from  the  legislature  would  have  been  the  correct  form, 
as  in  Chief  Justice  Boulton's  case.  In  the  case  of  the  Cape,  judges  can  be 
suspended  by  the  Governor  in  Council  and  removed  by  the  Crown.  See 
Charter  of  Justice  (Vol.  I.  p.  95,  of  Consolidated  Statutes,  1652—1895). 
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convenient  to  pass  legislation  bearing  on  the  precise  point  at 
issue  (m). 

The  presence  of  colonial  judges  on  the  Judicial  Committee 
of  the  Privy  Council  is  provided  for  by  an  Imperial  Act  (n). 

Like  English  judges,  colonial  judges  are  immune  from 
suits  (0)  in  respect  of  acts — even  if  oppressive  and  malicious — 
done  within  the  sphere  of  their  jurisdiction  (p). 

(>«)  Cf.  Buckley  v.  Edivard*,  L.  R.  [1892]  A.  C.  387. 

(n)  58  &  59  Viet.  c.  44,  amended  by  an  Act  of  1908. 

(o)  Anderson  v.  Gorrie,  L.  R.  [1895]  1  Q.  B.  668. 

(p)  For  the  tenure  of  judicial  office  in  Natal,  see  Act  No.  14  of  1893, 
ss.  43—45  ;  in  Newfoundland,  Act  No.  3  of  1904,  8.  6  ;  in  New  South  Wales, 
18  &  19  Viet.  c.  54,  Sched.  ss.  38,  39 ;  in  South  Australia,  Act  No.  2  of 
1855  —  1856,  ss.  30,  31 ;  in  Western  Australia,  53  &  54  Viet.  c.  26,  ss.  54—66  ; 
in  Victoria,  18  &  19  Viet.  c.  55,  ss.  38,  39 ;  in  Tasmania,  20  Viet.  c.  7.  The 
reasoning  of  the  law  officers,  followed  in  Todd,  op.  cit.,  p.  843,  as  to  Burke'e 
Act  still  applying  to  Victoria,  seems  vitiated  by  neglect  to  note  that  the 
power  of  removal  there  rests  with  the  Governor,  not  the  Crown.  The  case 
of  Queensland  (ibid.,  p.  836)  is  different. 
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CHAPTER  XVI. 

IMPERIAL  CO-OPERATION. 

THE  system  of  government  which  has  been  sketched  in  the 
preceding  chapters  is  one  of  marked  individuality.  Its 
leading  characteristic  has  no  real  historical  parallel :  jjio 
power,  except  Great  Britain,  has  ever  consented  to  foster  the 
growth  of  great  communitiefl,  which  for  every  practical 
purpose  are  allowed  to  mould  their  own  policy,  and  which 
\j  yet  are  exempt  from  the  obligation  of  self-defence.  It  is 
true  that  this  freedom  carries  with  it  certain  limitations ;  in 
the  long  run  the  Imperial  Government  controls  foreign 
policy,  but,  as  has  been  seen  in  Chapter  X.,  that  Government 
is  ever  ready  to  secure  any  possible  concessions  desired  by 
Dominion  governments?/  Stress  has  been  laid  on  the  failures 
of  the  Imperial  Government  to  acquire  various  foreign  lands 
for  the  Empire,  but  it  is  well  to  remember  that  the  loss  of 
the  territory  which  is  now  German  South  West  Africa  was 
due  to  the  delay  of  the  Cape  Government  to  undertake  the 
pecuniary  responsibility  of  maintaining  the  administration  (a) ; 
that  British  New  Guinea  was  annexed  as  soon  as  the 
Australian  Colonies  were  prepared  to  accept  financial  respon- 
sibility (£),  and  that  the  failure  of  British  attempts  to  secure 
the  New  Hebrides  have  not  been  unconnected  with  the  lack 
of  encouragement  given  to  the  British  settlers  by  the 
Commonwealth  tariff  as  against  the  protection  given  by  the 

(«)  Parl,  Papers  [C.  4190],  [C.  4262],  [C.  4265],  [C.  4290]. 
(*)  Ibid.  [C.  3617],  [C.  3691],  [C.  3814],  [C.  3839],  [C.  3863],  [C.  4287], 
[C.  4273],  [C.  4290],  [C.  4441],  [C.  4584],  [C.  4680],  [C.  5564]. 
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neighbouring  French  Colonies  (c).  ^Nor  can  there  be  a  more 
signal  proof  of  the  weight  of  the  Dominions  in  the  counsels  of 
the  Empire  than  the  fact  that  the  "  White  Australia  "  policy 
has  received  the  endorsement  of  the  Imperial  Government.^ 

^Recognition  of  the  actual  share  of  the  Dominions  in 
directing  the  policy  of  Empire  has  been  shown  by  the 
contributions  to  the  Imperial  Navy  given  by  Australia,  New 
Zealand,  the  Cape,  and  NatalJ]  Australasia  led  the  way  in 
1887,  when,  at  the  Conference  of  that  year,  it  was  agreed 
that  the  Colonies  should  contribute  annually  126,0007.  to  the 
navy  in  return  for  the  addition  of  five  fast  cruisers  and  two 
torpedo  gunboats  to  the  Australasian  squadron  (d).  In  1897 
the  Cape  offered  to  supply  gratis  a  battleship,  an  offer  after- 
wards altered  into  a  free  contribution  of  30,0007.  a  year,  to 
which  Natal  added  12,0007.,  also  a  free  contribution  (e).  In 
1902,  as  the  result  of  the  Conference  of  that  year,  the 
Australasian  contribution  was  raised  to  240,000/.,  for  which 
a  larger  force  was  to  be  maintained,  while  the  Cape  and 
Natal  raised  their  contributions  to  50,0007.  and  35,0007.  a 
year  respectively  (/).  At  the  Conference  of  1907  a  change 
of  opinion  appeared  in  the  views  of  the  Commonwealth 
Government,  which  desired  to  devote  all  its  payment  to  local 
defence:  the  question  is  still  under  discussion  with  the 
Admiralty,  and  every  aspect,  constitutional  and  naval,  is 
adequately  dealt  with  in  the  Commonwealth  Debates  for 
1908,  in  which  special  stress  was  laid  on  the  declaration  of 
the  Prime  Minister  of  Great  Britain,  in  welcoming  the 
Imperial  Conference  of  1907,  that  the  obligation  of  the 
Imperial  Government  to  defend  the  Dominions  was  not 
conditional  on  any  contributions  from  those  Dominions,  and 

(e)  Ibid.  [Cd.  3288]  ;  see  especially  pp.  63,  64,  as  to  Samoa. 

(rf)  Ibid.  [C.  5091], 

(e)  Ibid.  [C.  8596]. 

(/)  Ibid.  [Cd.  1299].     See  Australian  Naval  Agreement  Act  of  1903. 
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was  a  necessary  corollary  from  the  imperial  control  of  foreign 
affairs  (g).  The  Cape  and  Natal  have  also  arranged  to 
appropriate  part  of  their  subsidies  to  the  encouragement  of 
local  naval  reserves,  while,  since  1902,  Newfoundland  has 
paid  3,000/.  a  year  towards  the  cost  of  a  naval  reserve  there. 
New  Zealand,  on  the  other  hand,  by  an  Act  of  1908,  has 
increased,  from  40,000/.  to  100,000/.  a  year,  her  contribution 
to  the  Imperial  Navy,  and  has  expressly  disclaimed  any  idea 
of  making  the  increase  conditional  on  local  defence. 
(__The  problem  of  defence  and  of  control  of  foreign  policy  is 
as  yet  not  capable  of  solution :  the  Dominions  are  relatively 
too  weak  as  compared  with  the  mother- country  to  render  any 
federation  reasonable,  and  nothing  save  federation  promises 
to  solve  the  problem.  /Injthe  meantime  value  attaches  to  the 
growth  of  the  system  of  co-operation  between  the  different 
parts  of  the  Empire,  which  has  been  increasing  in  strength  of 
late  years.  The  assistance  given  in  men  by  the  Colonies 
during  the  Boer  war  has  been  an  essential  feature  in  the 
consolidation  of  the  Empire,  and  Mr.  Lyttelton  readily 
acknowledged  that  the  governments  of  the  Colonies  were 
entitled,  both  generally  and  also  on  this  account,  to  express 
an  opinion  on  the  subsequent  introduction  of  Chinese  labour 
into  South  Africa  (h),  while  there  is  a  very  significant  change  in 
tone  between  the  replies  once  sent  to  "  Home  Rule  "  petitions 
from  the  Colonies  and  those  recently  returned  to  Canada  and 
Australia  (i ) .  The  same  tendency  shows  itself  in  the  final 
passing  of  the  imperial  legislation,  first  removing  any  legal 
disability  from  the  children  of  marriages  with  a  deceased 
wife's  sister,  legal  in  the  Colonies  but  not  in  England  (&),  and 
then  abolishing  the  civil  disabilities  in  England  itself. 

(g}  See  Parl.  Papers  [Cd.  3523]  (on  p.  5  of  which  will  be  found  the  Prime 
Minister's  speech),  [Cd.  3524],  [Cd.  4325]. 

(h)  Ibid.  [Cd.  1895],  pp.  54,  223  (Cape),  231,  327  (New  Zealand). 

(«)  Cf.  Ibid.  [C.  3294],  with  [Cd.  1697],  [Cd.  2821],  [Cd.  3159],  [Cd.  3187]. 

(k)   Ibid.  [Cd.  2398]. 
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The  formal  expression  of  this  spirit  of  co-operation  is  seen 
in_the  Colonial  Conferences.  The  first,  that  of  1887,  was  a 
very  informal  body,  and  included  statesmen  of  varying 
degrees  of  importance  who  happened  to  be  in  London  for  the 
late  Queen's  Jubilee.  Its  most  important  work  was  its 
discussion  of  colonial  defence,  and  the  inauguration  of  the 
Australasian  contribution.  The  next  Conference,  that  of  1897, 
was  a  much  more  formal  body  and  included  only  representa- 
tives of  the  several  governments  of  the  responsible  government 
Colonies,  viz.,  the  eleven  Prime  Ministers  invited  to  the 
celebrations  of  the  sixtieth  year  of  her  Majesty's  reign.  It 
was  then  definitely  decided  to  hold  future  Conferences.  This 
resolution  was  carried  out  in  1902,  when  a  formal  Conference 
was  held,  advantage  being  taken  of  the  Coronation  of  the 
King  to  assemble  the  Prime  Ministers  of  the  various 
Dominions  along  with  other  leading  Ministers.  No  invitation 
was  given  to  the  Australian  States,  a  proceeding  protested 
against,  in  J_907_^_when  the  next  Conference  was  held.  That 
Conference  resulted  in  the  important  decision  to  render 
permanent  the  constitution.  of^the  Conference,  at  the  same 
time  changing  its  title  to  that  of  "  Imperial  Conference,"  and 
constituting  the  Prime  Minister  of  Great  Britain  ftr  officio 
President,  the  Secretary  of  State  for  the  Colonies  taking  the 
chair  in  his  absence.  Henceforth  the  meetings  are  to  be  held 
every  four  years,  and  a  secretariat  under  the  control  of  the 
Secretary  of  State  is  to  attend  to  the  business  of  the 
Conference  between  its  meetings. 

Proposals  have  been  made  for  going  further  than  this,  and 
Mr.  Lytteltop,  in  a  despatch  of  20th  April,  1905  (/),  proposed 
for  consideration  the  creation  of  un  Imperial  Council,  which 
would  have  had  a  permanent  existence  and  included  on  it  re- 
presentatives from  the  Dominions.  But  for  this  step  opinion 

(/)  Ibid.  [Cd.  2785],  [Cd.  2975],  [Cd.  3523],  [Cd.  3795]  ;  of.  Htm, 
Oct.  17th,  1904. 
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in  the  Dominions  was  not  prepared,  and  in  special,  great 
stress  was  laid  by  the  Prime  Minister  of  Canada,  the  greatest 
of  all  the  Dominions,  on  the  danger  of  setting  up  any 
authority,  which  could  in  any  way  seem  to  infringe  on  the 
self-government  of  the  Dominions.  The  views  of  Australia 
were  more  advanced;  but  clearly  any  such  scheme  depends 
for  its  effect  on  unanimity,  which  at  present  at  least  is  not 
attainable. 

The  jJctuaLwork  done  by  the  Conferences  may  be  deemed 
not  very  great ;  and  it  is  true  that  nothing  very  sensational 
has  resulted.  On  the  other  hand,  such^  discussions  are  of 
great  advantage  indirectly,  in  accustoming  the  representatives 
of  the  different  parts  of  the  Empire  to  the  views  and  feelings 
of  other  parts,  and  in  cultivating  the  spirit  of  co-operation. 
Nor  have  the  discussions  been  by  any  means  fruitless ;  (efforts 
are  being  made  to  consolidate  the  company  laws  in  the 
different  Colonies  on  the  model  of  the  new  Imperial  Act ; 
steps  have  been  taken  to  render  more  uniform  the  mode  of 
taking  statistics  of  trade ;  legislation  as  to  patents  and  trade 
marks  has  been  assimilated ;  arrangements  have  been  made 
to  hold  subsidiary  Conferences  on  naturalisation  and  copy- 
right, and  all  these  matters,  if  small  in  themselves,  are 
valuable  and  of  promise  for  the  future.  More  substantial, 
perhaps,  has  been  the  work  done  by  another  subsidiary 
Conference,  that  on  navigation  in  the  Australasian  Colonies, 
which  was  held  in  1907  just  before  the  Imperial  Conference, 
and  at  which  representatives  of  all  interests  agreed  on  a 
scheme,  which  has  in  effect  been  carried  out  by  the  Govern- 
ment of  the  Commonwealth  (m).j 

Mention  should  also  be  made  of  the  Conference  held,  at 
Ottawa,_m_l89_4,_by  invitation  of  the  Dominion  Government, 
and  at  which  attended  representatives  from  all  Australasia, 
except  Western  Australia,  and  from  the  Cape.  Its  resolutions 

(,//)   J'arl.  1'npcr*  [Cd.  3o(i7],  [Cd.  3826]. 
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are  of  special  interest,  as  they  inaugurated  the  rule  that  no 
treaties  must  be  allowed  to  interfere  with  the  grant  of  inter- 
imperial  preference,  and  led  to  the  denunciation  of  the  German 
and  Belgian  treaties,  and  started  the  conception  of  the  Pacific 
cable  which  eventually  resulted  in  the  laying  of  the  cable  in 
1902,  and  the  first  experiment  of  the  co-operation  of  the 
governments  of  the  Dominions  with  the  Imperial  Government 
in  running  a  large  commercial  venture,  one  which  up  to  the 
present  has  not  paid,  but  which  has  its  own  value  as 
emphasising  the  sense  of  imperial  unity  (n).  A  similar 
question,  that  of  steamship  communication,  was  mooted  by 
Sir  Wilfrid  Laurier  at  the  Conference  of  1907,  and  is  still 
engaging  the  attention  of  the  Imperial  and  Dominion 
Governments. 

Mention  may  also  be  made  of  many  other  matters  in  which 
the  sense  of  imperial  unity  is  making  itself  felt,  such  as  the 
rules  for  the  admission  of  barristers  and  solicitors  to  practise 
in  the  Courts  of  the  various  parts  of  the  Empire,  the  similar 
privileges  granted  to  medical  practitioners  (0),  the  acceptance 
of  colonial  probates  in  England  and  vice  versa  (p),  the 
arrangements  for  mutual  reductions  of  death  duties  in  respect 
of  property  subject  to  an  imperial  and  a  colonial  duty  under 
sect.  20  of  the  Finance  Act,  1894,  and  the  admission  of 
colonial  government  securities  to  the  list  of  imperial  trustee 
stocks  (</),  the  mutual  aid  given  by  imperial  and  colonial 
Courts  in  matters  of  bankruptcy  under  the  Imperial  Act  of 
1883,  and  so  forth.  There  are  many  imperial  duties  which 
the  Colonies  now  share :  for  example,  that  of  punishing 
offences  committed  on  British  ships  which  fall  under  the 


(n)  Ibid.  [C.  7553  |,  [C.  7632],  [C.  7824]. 

(o)  See  Professional  Handbook,  annually  issued  by  Emigrants'  Information 
Office. 

(p)  .05  Viet.  c.  6.     See  L.  R.  [1904]  P.  114. 
(g)  63  &  64  Viet.  c.  62. 
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cognisance  of  Colonial  Courts  of  Admiralty  under  the  Colonial 
Courts  of  Admiralty  Act,  1890.  All  the  cost  of  procedure 
in  such  cases  falls  on  the  colonial  government  though  the 
service  is  imperial,  and  the  Act  recognises  this  by  providing 
for  the  surrender  to  the  colonial  exchequer  of  the  proceeds  of 
droits  of  Admiralty  which,  under  the  Civil  List  Acts  and  the 
Merchant  Shipping  Act,  1894,  s.  523,  would  otherwise 
belong  to  the  Imperial  Exchequer.  Moreover,  on  every 
Dominion  it  is  incumbent  to  see  that  the  provisions  of  the 
Foreign  Enlistment  Act  are  carried  out,  and  the  seriousness 
of  the  obligation  may  be  seen  by  the  case  of  the  "  Florence," 
which  involved  the  Government  of  Jamaica  in  heavy  loss,  of 
which  only  half  was  paid  by  the  Imperial  Government,  as  a 
special  mark  of  grace  in  view  of  the  poverty  of  the  colony, 
and  without  prejudice  to  the  obligation  incumbent  on  the 
colonial  government  (r) . 

(Similarly,  again,  the  Dominions  bear  the  burden  of  their 
defence  from  internal  troubles,  no  small  burden  in  the  case 
of  South  Africa,  and  one  which  the  Transvaal  and  the 
Orange  River  Colony  can  hardly  be  said  to  have  fully  under- 
taken, while  recently  the  presence  of  imperial  troops  in 
Natal  was  of  great  service  to  the  colonial  government.  These 
forces  would  also  serve  in  the  case  of  external  aggression  as 
part  of  the  defending  forces,  and  in  so  far  the  Dominions 
contribute  towards  the  cost  of  their  own  defence  from  foreign 
attack/  These  forces  are  indeed  small.  Canada  has  but 
2,820  of  all  ranks  in  the  permanent  forces,  and  some  51,300 
in  the  militia ;  Australia  some  1,300  permanent  forces,  and 
15,500  militia  ;  and  the  Cape,  Natal,  and  New  Zealand  have 
still  smaller  numbers.  Nevertheless,  the  material  is  good, 
and  encouragement  is  given  to  volunteering,  so  that  the 
actual  forces  which  could  be  obtained  in  time  of  stress  are 

(r)  Parl.  Papers  [C.  3453],  [C.  3523]. 
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very  considerable,  and  Australia  is  contemplating  an  increase 
in  the  numbers  by  adopting  a  system  of  compulsory  training 
of  the  youth  as  cadets  which  is  already  in  force  in  Natal. 
Moreover,  in  all  the  Colonies  the  right  of  the  State  to  call 
on  all  able-bodied  citizens  for  service  in  time  of  stress  is 
fully  recognised,  and  has  been  formally  embodied  in  the 
defence  laws  of  the  Commonwealth  and  Natal  («). 

It^would  be  premature  to  conjecture  what  shape  the 
organisation  of  the  Empire  will  ultimately  assume.  '  The 
immediate  task  of  importance  is  the  federation  of  South 
Africa,  which  will  present  serious  problems,  the  solution  of 
which  must  occupy  some  years.  )Nor  can  much  progress  be 
made  untiMbhe  Australian  federation  has  consolidated.  At 
present  everything  is  still  iu  a  state  of  tran>iti'>n,  ami  a 
tnudua  cici'iidi  between  the  States  and  the  federation  is  only 
in  a  gradual  state  of  evolution.  When  the  South  African 
and  Australian  federations  are  in  full  working  order,  and 
when  Newfoundland  fulfils  its  obvious  destination  and  enters 
the  Dominion,  the  way  to  further  pnlitiWI  nr>mKiTiniinna  will 
become  clearer.  Such  combinations  must,  of  course,  undo  to 
some  extent  the  isolation  of  the  system  of  responsible 
government;  but  they  will  not  alter  the  fact  that  for  its 
time  and  circumstances  the  system  was  a  great  act  of  states- 
manship, negative  indeed  in  nhar^^ter.  but  essential  as  a 


preparation   for   closer    union.      Under   ji"    a.1<>nfl   nnnlH    the 

Dominions    acquire    t.hft     ^plf-roHniw^    anH    naiinnal 

il  '       ".'iV>lt'  t.lnuii 


unequal  alliance  or  federation  with  tha  Trope,^  Government. 
ami  under  it  only  could  they  have  developed  the  great 
qualities  of  democracy  which  render  them  in  so  many 
respects  an  example  to  the  United  Kingdom  itself.  No 

(»)  Commonwealth  Act,  No.  8  of   1903  ;  Natal  Acto,  No.  36  of    1903  ; 
No.  30  of  1905. 
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doubt  the  gain  has  not  been  without  corresponding  loss,  and 
that  to  the  freedom  from  the  needs  of  self-defence  is  due  the 
somewhat  irresponsible  spirit  of  Australian  democracy ;  but 
that  is  a  defect  which  will  gradually  disappear. 
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p.  267,  n.),  70,  71 ;  re-election  of  Ministers,  71,  72  ;  lack  of  clearly 
defined  parties,  72 — 74;  lack  of  coherence  in  Ministries  and  of 
responsibility,  74 — 76;  honorary  Ministers,  76,  79;  size  of,  77, 
78 ;  mode  of  procedure  (State  Governors  sit  at  formal  meetings  of 
executive  Council  as  opposed  to  Cabinet  meetings :  information 
supplied  by  the  Hon.  J.  W.  Taverner  and  J.  G.  Jenkins),  79. 

Campbell- Bannerman,  Et.  Hon.  Sir  H.,  speech  on  defence  at  Colonial 
Conference,  1907... 282. 
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Canada,  Lord  Durham's  report  on,  6  ;  responsible  government,  18,  1 9 ; 
executive  Council,  71,  78,  253  ;  alteration  of  Constitution,  90,  91 ; 
privileges  of  Parliament,  99,  100;  money  Bills,  117,  118;  disputes 
between  Houses,  118—120;  federation,  134—136;  relation  of 
provinces  to  Federal  Government,  137  ;  reservation  of  Bills,  180; 
treaty  power,  231,  232,  236;  prerogative  of  mercy,  240,  241  :  table 
of  precedence,  252 ;  judicial  appeals,  266,  268;  position  of  judges, 
274  ;  defence,  286. 

Canadian  Provinces,  relation  to  Federation  as  regards  (a)  legislation, 
136 — 162 ;  (b)  executive  power,  152 — 158  ;  appointment  of  King's 
counsel,  248 — 2-31;  seals,  254;  no  instructions  as  to  reservation, 
182 ;  position  of  judges,  274 ;  executive  Councils  (Bourinot, 
Const,  of  Canada,  pp.  64 — 72),  170. 

Canterbury,  Lord,  refuses  dissolution  to  Mr.  Duffy,  45. 

Cape  of  Good  Hope,  responsible  government,  11 — 13;  rests  on 
constitutional  practice,  20;  executive  Council,  71,  77,  253; 
alteration  of  Constitution,  88  ;  privileges  of  Parliament  (cf.  Act 
No.  13  of  1883),  100;  money  Bills,  105;  disputes  between 
Houses,  115,  116;  Royal  Instructions  as  to  reservation  of  Bills, 
180,  235;  position  of  judges,  278;  naval  defence,  281,  282. 

Carnarvon,  Lord,  view  as  to  duty  of  Ministers  in  case  of  disagreement 
with  Imperial  Government,  55  ;  as  to  prerogative  of  mercy,  238. 

Carrington,  Lord,  increases  New  South  Wales  legislative  Council,  124 

Censure  on  Governor  (cf.  British  Columbia  Legislative  Assembly 
Journals,  1908,  pp.  7,  21,  31),  59,  128. 

Charters  of  incorporation,  254 

Chelmsford,  Lord,  declines  advice  of  Premier  to  swamp  legislative 
Council  of  Queensland,  49,  126 — 129  ;  issues  public  money  with- 
out Act,  62. 

Chinese,  legislation  as  to  (Parl.  Papers  [C.  5443]  ),  146,  202,  203. 

Church,  relation  to  State  (cf.  L.  R.  7  App.  Gas.  484),  256—261. 

Civil  liability  of  Governor,  33,  34. 

Clerical  Reserves,  in  Canada,  255,  256;  in  Australia  (cf.  18  &  19  Viet, 
c.  54,  s.  49 ;  18  &  19  Viet.  c.  55,  s.  33 ;  Tasmania  Act,  18  Viet. 
No.  17,  s.  31,  &c.),  256. 

Coasting  trade,  192—194. 

Coinage,  prerogative  of,  not  delegated  to  Governor,  32;  control  of 
Colonial  legislation  as  to,  189,  190. 

Colenso,  Bishop,  case  of,  257. 

Colonial  Boundaries  Act,  1 895 ...  22 1 . 

Colonial  Conference 
of  1887... 281,  283. 
of  1894...  192,  284,  285. 
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Colonial  Conference — continued. 

of  1897... 233,  281,  283. 

of  1902. ..192,  269,  281,  283. 

of  1907. ..269,  281,  283. 
Colonial  Laws  Validity  Act,  1865... 60,  178. 
Colonial  prisoners'  removal,  213. 
Colonial  Regulations,  authority  of,  58. 

Commercial  treaties,  power  of  Dominions  with  regard  to,  226 — 228. 
Committee  of  Imperial  Defence,  199. 
Commonwealth     of     Australia,     responsible     government,    24,     25 ; 

executive  Council,  77,  253;  alteration  of  Constitution,  91,  92; 

privileges  of  Parliament,  101  ;  money  Bills,  106  ;  disputes  between 

Houses,  115 ;  reservation  of  Bills,  180,  181  ;  prerogative  of  mercy, 

241,  243 ;  judicial  appeals,  265—268 ;  position  of  judges,  274,  278. 
Compulsory  service,  in  Dominions,  287. 
Contempt,  imprisonment  for,  by  order  of  Parliament,  97. 
Contempt  of  Court,  pardon  for,  242. 
Continuing  act,  doctrine  of,  85. 
Copyright,  imperial  control  as  to,  218. 
Criminal  liability  of  Governor,  35,  36. 
Crown,  distinction  between  legislative  Acts  and  prerogative  grants, 

30,  253,  254. 

Currency,  control  of  Imperial  Government  as  to,  189,  190. 
Customs  union,  in  Australia  (cf .  the  South  African  Union,  Part.  Papers 

[Cd.  2977]),  191,  226;  in  Canada,  190. 


Darling,  Sir  C.,  recall  of,  on  grounds  of  illegal  action,  60,  61. 

Deadlocks,  provision  for,  in  Commonwealth,  91,  116;  in  South 
Australia,  112,  115;  in  Victoria,  112,  115;  in  Queensland,  128, 
129  ;  in  Cape  of  Good  Hope,  115  ;  in  Transvaal  and  Orange  River 
Colony,  131 ;  in  New  South  Wales  and  New  Zealand,  120—126. 

Deakin,  Hon.  A.,  Ministry  of,  48. 

Deportation,  power  of  Dominions  as  to,  83. 

Differential  duties,  imperial  control  as  to  levy  of,  190 — 192. 

Dilke,  Bt.  Hon.  Sir  C.,  views  as  to  dissolution  in  England,  43. 

Dinizulu,  dispute  as  to  salary  of,  57,  207. 

Disallowance  of  Acts,  182. 

Dissolution,  in  England,  43 ;  in  Colonies  (cf.  proposal  to  take  away 
Governor's  discretion,  ParL  Papers  [C.  5091],  pp.  555  seq.},  44—50. 

Divorce,  imperial  control  as  to,  187 — 189. 

Dominions,  representative  government  in,  5. 

Droits  of  Admiralty,  286. 
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Duffy,  Sir  G.,  view  as  to  Governor's  power  to  dissolve  Parliament,  44. 
Duke  of  York   (H.R.H.   the  Prince  of  Wales),   precedence  of,   in 

Dominions,  247. 
Durham,  Lord,  report  on  Canada,  6. 


Education,  Canadian  legislation  as  to,  148,  149,  260. 

Elections,  no  appeal  to  Privy  Council  in  case  of  disputed,  269. 

Elgin,  Earl  of,  in  Canada,  8,  248. 

Exclusive  powers,  of  Dominion  Parliaments  subject  to  imperial 
legislation,  86. 

Executive  Council,  no  mandamus  to,  lies  (cf.  6  C.  L.  R.  40),  34; 
formal  legal  existence  rests  on  Letters  Patent  in  most  cases,  but 
also  on  British  North  America  Act  and  Commonwealth  Constitution 
Act  (cf.  also  Victoria  Act,  No.  1864,  s.  5 ;  New  Zealand  Act, 
No.  22  of  190S,  s.  10;  South  Australia  Act,  No.  2  of  1855,  1856, 
s.  32,  which  recognise  Ministers  as  executive  councillors),  19 — 26. 

External  affairs,  in  Australian  Constitution,  170. 

Extinction  of  Dominion,  94. 

Extradition,  212,  213,  228. 


Council  of  Australasia,  174,  175. 

Federations:  (A)  Canada,  134 — 136;  relations  of  federation  and  pro- 
vinces as  to  legislation,  136 — 147  ;  disallowance  of  provincial  laws 
by  Dominion,  147 — 152  (cf.  Papua  where  Acts  are  only  subject  to 
disallowance  by  Governor-General)  ;  position  of  Lieutenant- 
Governors,  152—158;  Senate,  158,  159;  appeals  to  Imperial 
Government,  159— 161;  (B)  Australia,  162;  relation  of  federation 
and  provinces  as  to  legislation,  163—168;  as  to  administration, 
168,  169;  doubtful  questions,  169—172;  South  Africa,  173;  New 
Zealand,  173,  174;  Federal  Council  of  Australasia,  174,  175. 

Fielding,  Hon.  W.  S.,  negotiates  treaty,  231. 

Finance  Act,  1894. ..285. 

Flags,  254. 

"Florence,"  case  of,  34,  284. 

Foreign  affairs,  imperial  control  of,  280—282. 

Foreign  Enlistment  Act,  1870... 286. 

Foreign  Powers,  direct  negotiations  with,  forbidden  to  Dominions,  229, 
230. 

Forrest,  Rt,  Hon.  Sir  J.,  view  as  to  power  of  Commonwealth  Senate 
as  to  money  Bills,  106. 
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"Franconia,"  case  of  the,  215. 

Frere,  Sir  B.,  debate  as  to  conduct  of,  59;  dispute  with  Ministers,  197, 

198. 
Fugitive  Offenders  Act,  1881... 212,  213. 


Gait,  Sir  A.,  negotiations  with  France  and  Spain,  230. 

German  South  West  Africa,  280. 

Germany,  denunciation  of  treaty  with,  233,  234,  285. 

Gladstone,  Et.  Hon.  W.  E.,  views  as  to  treaty  prerogative,  223. 

Glasgow,  Lord,  dispute  with  Ministers  as  to  appointments  to  legisla- 
tive Council,  55,  56,  125,  126. 

Governor,  form  of  appointment  of,  28  ;  nature  of  powers,  29,  30 ; 
theory  of  special  reserve  power,  31;  limits  on  power,  32;  liability 
to  suit,  33 — 35 ;  not  liable  to  mandamus,  36  (cf.  also  6  0.  L.  E. 
40) ;  not  on  contract,  37  ;  absence  of,  39  ;  relation  to  Ministers, 
40 — 42,  157  ;  as  head  of  colonial  government,  grant  of  dissolution, 
43 — 51  (cf.  also  Parl. Papers  [C.  5091],  pp.  555 — 558);  as  imperial 
officer,  51 — 58  ;  bound  to  obey  directions  of  Secretary  of  State,  58 
—60 ;  to  act  according  to  law,  60—62,  110  ;  martial  law,  62—66 ; 
never  appointed  against  wishes  of  Dominion,  66 — 68  ;  entitled  to 
support  of  Ministers,  68,  69  ;  duties  under  Imperial  Acts  (cf .  New 
Zealand  Parl.  Papers,  1892,  A.  1,  p.  7),  69;  post  cannot  be 
abolished  by  Dominion  Legislature,  95  ;  powers  as  to  precedence, 
&c.,  251,  254 ;  Eoyal  Instructions  as  to  reservation  of  Bills,  175 — 
181  ;  prerogative  of  mercy,  237 — 244  ;  power  to  amove  judges, 
274—278. 
Granville,  Earl,  view  as  to  issue  of  public  money  without  consent  of 

Parliament,  61 ;  as  to  exercise  of  prerogative  of  mercy,  238. 
Grey,  Sir  G.,  views  as  to  Governor's  power  to  dissolve  Parliament,  45; 
as  to  the  grant  of  titles  of  honour,  247,  248. 


Hicks-Beach,  Sir  M.,  views  as  to  duty  of  Governor  to  obey  law,  61. 

High  Commissioner.     See  Agent-General. 

Home  Eule  resolutions,  184,  282. 

Honourable,  use  of  title,  253. 

Hunt,  Louisa,  case  of,  in  Tasmania,  55. 


Immigration,  legislation  as  to,  in  Canada,  146,  147;  in  Australia,  171, 

172,  201—205. 
Imperial  Conference,  283. 
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Imperial  control  of  Dominion  Legislature,  mode  of  exercise  (cf.  Parl. 
Papers  [Cd.  4355],  pp.  7,  23),  175 — 184  ;  examples  of,  as  to 
(a)  public  lands,  185 — 187;  (b)  divorce,  187 — 189;  (c)  currency, 
189,  190;  (d)  differential  duties,  190 — 192;  (e)  merchant  shipping, 
192 — 194  ;  (f)  military  and  naval  affairs,  194 — 201 ;  (g)  immigra- 
tion, 201 — 205 ;  (h)  native  policy,  205 — 208 ;  (i)  matters  affecting 
the  prerogativ e,  208 — 210;  (j)  residents  abroad,  210,  211.  See  also 
Copyright ;  Naturalization. 

Imperial  Council,  proposal  of,  284,  285. 

Imperial  Government,  constitutional  position  in  case  of  dispute  of 
colonial  government  with  (cf.  New  Zealand  Parl.  Papers,  1891, 
Sess.  2,  A.  1,  pp.  4,  5),  53—55. 

Imperial  legislation,  supplements  Dominion  legislation,  212 — 221 ; 
overrides  Dominion  legislation,  225. 

Imperial  Parliament,  censures  Governors,  59. 

Implied  powers,  doctrine  of,  in  Australia,  165,  166. 

Income  tax,  cases  in  Commonwealth,  267,  268. 

Indemnity  Acts,  64 — 66. 

Interpretation  of  treaties,  rests  with  Imperial  Government,  236. 


Jamaica,  representative  government  in,  4,  5. 

Jameson,  Et.  Hon.  L.  S.,  defeat  in  Cape  Legislative  Council,  115,  116. 

Japanese,  legislation  as  to,  146,  203,  204. 

Jenkins,  Hon.   J.   G.,  ex-Premier  of  South   Australia,  views  as  to 

Colonial  Governors  in  relation  to  Ministers,  43 ;  as  to  relations  of 

States  and  Commonwealth,  171. 
Jesuits,  in  Quebec,  260. 
Judiciary,  tenure  of  office  of,  273—279. 


King,  laws  made  in  name  of,  in  almost  all  Dominions,  139  ;   fountain 

of  honour,  246. 
King's  counsel,  139,  248—251. 


Land  grants,  not  now  made  by  Governor,  39. 

Laurier,  Rt.  Hon.  Sir  W.,  defends  Lord  Aberdeen  against  attack  o 

Sir  C.  Tupper,   50;    on  treaties  as   affecting  Canada,  236;    on 

steamship  communication,  287. 
Law,  Governor  must  obey,  60—62,  109,  110. 
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Legislative  Councils,  nominee  and  elective,  103,  104;  powers  of  these 
Councils  as  to  money  Bills,  104—107,  117,  118;  disputes  with 
Lower  Houses  :  in  Victoria,  107 — 112  ;  in  South  Australia,  112, 
113 ;  in  Tasmania,  114  ;  in  Western  Australia,  115  ;  in  the  Cape, 
115,  116  ;  in  Canada,  118—120  ;  in  New  South  Wales,  120—124  ; 
in  New  Zealand,  125,  126;  in  Queensland,  126 — 129;  in  Natal, 
129,  130;  in  Transvaal  and  Orange  Eiver  Colony,  131,  132; 
Ministers  in  (cf.  Victoria  Act,  No.  1864,  s.  5 ;  South  Australia 
Legislative  Council  Debates,  1908,  pp.  280  seq.),  76. 

Legislatures,  Dominion,  not  delegates  of  Imperial  Parliament,  81  ; 
restrictions  on  legislation — (a)  territorial,  82 — 85 ;  (b)  repugnancy 
to  imperial  law,  86;  (c)  repugnancy  to  Constitution,  87,  88; 
power  of  constitutional  alteration,  88—  92  ;  other  suggested  limi- 
tations, 92 — 95  ;  procedure,  95,  96;  privileges,  96 — 101. 

Lemieux,  Hon.  E.,  mission  to  Tokio,  204. 

Letellier,  Mr.  Luc  de  St.  Just,  dismissal  of,  119,  154 — 157,  272. 

Letters  Patent,  of  Governors,  28 ;  for  appointment  of  colonial  bishops, 
256 ;  legislating  for  Colonies,  258. 

Lieutenant-Governors,  of  Canadian  provinces,  152 — 158;  receive  no 
instructions  as  to  reservation  of  Bills  (information  due  to  Mr.  J. 
Pope,  Under- Secretary  of  Canada),  182  ;  no  delegation  of  pre- 
rogative of  mercy,  but  a  statutory  power,  244. 

Long,  case  of  Mr.,  256,  257. 

Lord-Lieutenant  of  Ireland,  liability  of,  compared  with  that  of  a 
Governor,  33. 

Lome,  Marquess  of,  Royal  Instructions  to,  41,  240. 

Lyttelton,  Et.  Hon.  A.,  282,  283. 


Macdonald,  Et.  Hon.  Sir  J.,  dismissal  of  Mr.  Letellier,  154 — 157. 

Mclnnes,  Mr.  T.,  dismissal  of  (Canada  Sess.  2'apers,  1900,  No.  174), 
156. 

MacKenzie,  Hon.  A.,  119. 

Manitoba,  responsible  government,  17 ;  rests  on  constitutional 
practice,  19  ;  alteration  of  Constitution,  91  ;  privileges  of  Parlia- 
ment, 98,  99 ;  unicameral  legislature,  103 ;  representation  in  the 
Senate,  158;  disputes  with  Dominion,  148  —  150,  260.  See 
Canadian  Provinces. 

Maori  representation  in  New  Zealand,  206,  208. 

Marais,  case  of,  65. 

Marriage,  control  of  Imperial  Government  as  to,  187,  282. 

Martial  law,  in  Natal,  56,  57  ;  power  of  Governor  as  to  declaring, 
62—66. 
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Martin,  Peter,  case  of,  240. 

May,  Sir  T.  Erskine,  views  as  to  Governor's  power  to  dissolve  Parlia- 
ment, 47. 

Medical  practitioners,  218,  219,  285. 

Merchant  shipping,  imperial  control  as  to,  192 — 194. 

Merchant  Shipping  Act,  1894...  192— 194,  213,  214,  216,  217. 

Mercy,  prerogative  of,  delegated  to  Governor,  237,  238 ;  exercised  on 
advice  of  Ministers,  except  in  some  Colonies  in  capital  cases, 
and  in  all  cases  where  imperial  interests  are  involved  (cf.  Lord 
Onslow's  despatches,  New  Zealand  Parl.  Papers,  1891,  Sess.  2, 
A.  1,  pp.  4,  5,  19,  20;  Hobart  Mercury,  Oct.  20th,  21st,  1908; 
Tasmania  Act,  8  Ed.  7,  No.  10  ;  60.  L.  R.  40),  238  -244. 

Military  forces,  control  of,  in  Dominions,  54,  194 — 201. 

Milner,  Lord,  conduct  of,  criticised  in  House  of  Commons,  59. 

Ministers,  without  seat  in  Parliament,  19  ;  relation  to  executive 
Council,  19—26  ;  relation  to  constituents,  26,  27 ;  relation  to 
Governor,  40 — 69  ;  Cabinet  government,  71 — 79  ;  resignation  of, 
in  disputes  with  Imperial  Government  (cf.  New  Zealand  Parl. 
Papers,  1891,  Sess.  2,  A.  1,  pp.  4,  5),  53,  55;  speak  in  both 
Houses  (Victoria,  Act  No.  1864,  s.  9),  116;  certain  Ministers 
must  have  seats  in  Parliament  (Victoria,  Act  No.  186-1,  ss.  5,  6  ; 
South  Australia,  Act  No.  2  of  1855,  1856,  s.  32  ;  Western 
Australia,  s.  6  of  Sched.  to  53  &  54  Viet.  c.  26 ;  Natal,  Act 
No.  14  of  1893,  s.  9 ;  Commonwealth,  s.  64  of  63  &  64  Viet.  c.  12; 
in  all  these  cases,  save  Natal  and  Western  Australia,  the  Ministers 
are  also  by  law  executive  councillors,  though  they,  do  not  con- 
stitute the  executive  Council ;  paid  Ministers  are  also  executive 
councillors  by  New  Zealand  Act  No.  22  of  1908,  s.  10 ;  and  cf. 
Transvaal  and  Orange  Eiver  Colony  Letters  Patent  constituting 
the  office  of  Governor  (s.  6),  but  in  none  of  these  cases  are  seats 
in  Parliament  necessary  in  law;  cf.  Western  Australia  Parl.  Deb., 
1908,  p.  59),  19—26. 

Molteno,  Sir  J.  C.,  dispute  with  Sir  B.  Frere,  197,  198. 

Money  Bills,  in  Imperial  Parliament,  118;  in  nominee  legislative 
councils,  117,  118;  in  elective  legislative  councils,  104 — 107. 

Natal,  responsible  government,  13 — 15 ;  rests  on  constitutional 
practice,  21,  22;  dispute  with  Imperial  Government  as  to  martial 
law,  50,  57  ;  executive  Council,  77  ;  alteration  of  Constitution,  88; 
privileges  of  Parliament,  101;  money  Bills,  117,  118;  disputes 
between  Houses,  129,  130;  Royal  Instructions  as  to  reservation 
of  Bills,  180  ;  prerogative  of  mercy,  239  ;  position  of  judges.  276 ; 
naval  defence,  281,  282. 
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Native  policy,  imperial  control  as  to,  205 — 208. 
Naturalization  Act  (cf.  Parl.  Papers  [Cd.  3524]),  217,  218. 

Naval  affairs,  imperial  control  as  to,  201  ;  colonial  contributions, 
281,  282. 

Naval  Defence  Act,  1865... 214. 

Navigation  Bill,  of  Commonwealth,  193,  194,  284. 

Navigation  Conference,  1907...  193,  194,  284. 

New  Brunswick,  introduction  of  responsible  government  in  1848... 8; 
rests  on  constitutional  practice.  18 ;  alteration  of  Constitution,  91 ; 
privileges  of  Parliament,  99  ;  unicameral  legislature,  103;  relation 
to  Dominion,  145;  representation  in  the  Senate,  158;  education 
question  in,  148—150,  260.  See  Canadian  Provinces. 

New  South  Wales,  responsible  government,  9  ;  rests  on  consti- 
tutional practice,  23 ;  executive  Council,  78  ;  alteration  of  Con- 
stitution, 89;  privileges  of  Parliament,  98,  100;  money  Bills,  117, 
118;  disputes  between  Houses,  120 — 124;  Royal  Instructions  as 
to  reservation  of  Bills,  178,  179  ;  prerogative  of  mercy,  241  ; 
position  of  judges,  276. 

New  Zealand,  responsible  government,  10;  rests  on  constitutional 
practice,  25  ;  executive  Council,  77  ;  alteration  of  Constitution,  90 ; 
privileges  of  Parliament,  101;  money  Bills,  117,  118;  disputes 
between  Houses,  125,  126;  not  federated  with  Australia,  134; 
once  a  federation,  173,  174  ;  reservation  of  Bills,  178,  181  ; 
prerogative  of  mercy,  239,  241  ;  position  of  judges,  276 ;  naval 
defence,  281,  282. 

Newfoundland,  introduction  of  responsible  government  in  1855... 9; 
rests  on  constitutional  practice,  19 ;  executive  Council,  76,  77 ; 
constitutional  alteration,  88 ;  privileges  of  Parliament,  96,  100 ; 
money  Bills,  117  ;  disputes  between  Houses,  132  ;  Eoyal  Instruc- 
tions as  to  reservation  of  Bills,  180,  235 ;  sale  of  railway,  209 ; 
prerogative  of  mercy,  239,  241,  244  ;  position  of  judges,  276,  278 ; 
naval  defence,  282. 

Normanby,  Marquess  of,  refuses  dissolution  to  Sir  G.  Grey,  45,  46 ; 
South  Australia  declines  to  receive  as  Governor  (Dilke,  Problems 
of  Greater  Britain,  i,  366),  67. 

Northcote,  Lord,  refuses  dissolution  to  Mr.  Watson  and  to  Mr.  Reid, 
48  ;  valedictory  speeches,  43. 
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Nova  Scotia,  introduction  of  responsible  government  in  1848... 8  ;  rests 
on  constitutional  practice,  18  ;  alteration  of  Constitution,  91  ; 
privileges  of  Parliament,  99 ;  bicameral  legislature,  103 ;  dispute 
with  Federal  Government,  160.  See  Canadian  Provinces. 


Ontario,  established  as  separate  province  with  responsible  government 
by  British  North  America  Act,  1867...  18;  alteration  of  Consti- 
tution, 91  ;  privileges  of  Parliament,  98,  99  ;  unicameral  legisla- 
ture, 103  ;  relation  to  Dominion,  145  ;  representation  in  the 
Senate,  158  ;  boundary  question,  161.  See  Canadian  Provinces. 

Orange  Eiver  Colony,  responsible  government,  16;  rests  on  consti- 
tutional practice,  22  :  executive  Council,  77  ;  alteration  of  Con- 
stitution, 88;  privileges  of  Parliament,  101;  money  Bills,  117, 
118;  disputes  between  Houses,  131,  132;  Eoyal  Instructions  as 
to  reservation  of  Bills,  179;  prerogative  of  mercy,  239;  position 
of  judges,  275. 

Pacific  cable,  285. 

Papua  (territory  under  Commonwealth),  183  ;  annexation  of,  280. 
Paramount  chief,  position  of  Governor  as,  in  Transvaal  and  Orange 
Eiver  Colony,  52,  207  ;  in  Natal,  207. 

Pardon.     See  Mercy. 

Parkes,  Sir  H.,  views  as  to  New  South  Wales  Legislative  Council,  123, 
124  ;  as  to  prerogative  of  mercy,  238. 

Penalties,  remission  of  (cf.  Kenny,  Criminal  Law,  p.  492),  243. 

Petition  of  Eight,  in  case  of  conquered  colony  when  English  law  not 
in  force,  37,  38 ;  fiat  may  be  granted  by  Crown,  38,  277. 

Political  treaties,  relation  of  Dominion  governments  to,  228,  229,  280. 

Precedence,  246—248,  251. 

Preference,  grant  of,  to  United  Kingdom  by  Dominions,  192. 

Preferential  right  of  Crown,  140. 

Premiers'  Conferences,  171,  175. 

Prerogative  of  Crown,  same  in  colonies  as  in  England,  37,  265 ;  reser- 
vation of  Bills  affecting,  208,  209.  (Cf.  Mercy;  Precedence; 
Preferential  Eight ;  Coinage.) 

Presentations  to  Governors  forbidden,  58,  59,  178. 

Price,  Hon.  T.,  action  in  deadlock  in  South  Australia,  113. 

Prime  Minister,  presides  at  Committee  of  Imperial  Defence,  199 ;  at 
Imperial  Conference,  283. 
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Prince  Edward  Island,  introduction  of  responsible  government  in 
1851... 8  ;  rests  on  constitutional  practice,  19;  alteration  of 
Constitution,  91 ;  privileges  of  Parliament,  99  ;  unicameral  legis- 
lature (Stat.  1893,  c.  1),  103;  relation  to  Dominion,  145;  repre- 
sentation in  the  Senate,  158 ;  education  question,  260.  See 
Canadian  Provinces. 

Privy  Council,  no  authority  over  Church  questions,  259  ;  special 
references  to,  271,  272.  See  Judicial  Appeals. 

Public  lands,  control  of  Imperial  Government  as  to,  185 — 187. 


Quebec,  established  as  separate  province  by  British  North  America 
Act,  1867,  with  responsible  government,  18;  alteration  of  Consti- 
tution, 91  ;  privileges  of  Parliament,  98,  99  ;  bicameral  legislature 
(twenty-four  members),  104 ;  relation  to  Dominion,  145 ;  repre- 
sentation in  the  Senate.  158;  dismissal  of  Lieutenant- Governor, 
154 — 157,  272;  position  of  Church  in,  255,  260.  See  Canadian 
Provinces. 

Queensland,  responsible  government,  11;  rests  on  constitutional 
practice,  23;  disputes  between  two  Houses,  49,  126 — 129; 
executive  Council,  77  ;  alteration  of  Constitution,  89 ;  privileges 
of  Parliament,  101;  money  Bills,  117,  118;  disputes  between 
Houses,  126 — 129  ;  Eoyal  Instructions  as  to  reservation  of  Bills, 
178,  179,  235 ;  prerogative  of  mercy  (cf.  New  Zealand  Purl.  Papers, 
1891,  Sess.  2,  A.  1,  pp.  4,  5,  19,  20),  241 ;  position  of  judges,  274. 


Referendum,  89,  91,  116,  128. 

Reid,  Rt.  Hon.  G.  H.,  refused  dissolution,  48  ;    refused  increase  of 

legislative  Council,  124. 

Representative  government,  disadvantages  of,  2 — 5. 
Reservation  of  Bills,  under  Royal  Instructions,  59,  176 — 183;  under 

imperial  or  local  Acts.    179,   181,    214;    of  constitutional   Bills, 

88—90. 
Responsible  government,  beginnings  of,  1  — 17  ;  legal  basis  of,  18— 27 ; 

unique  character  of,  280,  287. 
Ripon,    Lord,    decision    in    dispute    as     to    legislative    Council    of 

New  Zealand,  56,  126. 
Ritchie,  E.G.,  case  of  Mr.,  250. 
Robinson,  Sir  H..  views  as  to  dissolution  of  Parliament,  47;    as  to 

prerogative  of  mercy,  238. 
Rogers,  Sir  F.,  memorandum  on  removal  of  colonial  judges,  277. 
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Eoman  Catholic  bishops,  precedence  of,  252  ;  schools  in  Canada,  137. 
Royal  Instructions,  28,  40  ;  effect  of  disregard  of,  59,  60,  178. 
Royal  Mint,  Dominion  branches  of,  189. 
Eoyal  supremacy,  in  Church  matters,  259,  260. 
Royalty,  precedence  of,  in  Dominions,  247,  248. 


Salutes,  254. 
Samoa,  281. 

Saskatchewan,  responsible  government,  17 ;  rests  on  constitutional 
practice,  19  ;  alteration  of  Constitution,  91  ;  privileges  of  Parlia- 
ment, 99 ;  unicameral  legislature,  103 ;  relation  to  Dominion, 
145 ;  representation  in  the  Senate,  158.  See  Canadian  Provinces. 

Senate,  of  Canada,  composition  of,  158;  relation  to  Lower  House,  118 

— 120 ;  of  Commonwealth,  106  ;  relation  to  Lower  House,  106. 
Shortes,  case  of  pardon  of,  241. 
South  African  Federation,  173. 

South  Australia,  responsible  government,  10 ;  rests  on  constitu- 
tional practice,  24;  disputes  between  two  Houses,  112,  113; 
executive  Council  (Act  No.  2  of  1855,  1856,  s.  32),  78;  alteration 
of  Constitution,  89 ;  privileges  of  Parliament,  101  ;  money  Bills, 
105;  disputes  between  Houses,  112,  113;  Royal  Instructions  as 
to  reservation  of  Bills,  178,  179,  235  ;  prerogative  of  mercy,  239  ; 
precedence,  246,  247  ;  position  of  judges,  276. 

State  Governors,  proposed  alteration  in  status  (cf.  for  Western  Aus- 
tralia, Times,  19  Dec.  1908),  67. 

States,  Australian.     See  Federations. 

Supply,  dissolution  of  Parliament  before  grant  of,  46—50,  116. 

Swamping  of  Upper  House,  121 — 126. 

Sydenham,  Lord,  inaugurates  responsible  government  in  Canada,  78. 


Tasmania,  responsible  government,  10 ;  rests  on  constitutional 
practice,  23 ;  case  of  pardon  of  Louisa  Hunt  (contrast  Hobart 
Mercury,  Oct.  20,  21,  1908),  54;  executive  Council,  71,  77,  253; 
alteration  of  Constitution,  88,  89  ;  privileges  of  Parliament,  101 ; 
money  Bills,  105;  disputes  between  Houses,  114;  Royal  Instruc- 
tions as  to  reservation  of  Bills,  178,  179,  235;  prerogative  of 
mercy,  239  ;  position  of  judges,  275,  278. 
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Taverner,  Hon.  J.  W.,  view  as  to  dissolution  of  Parliament,  56. 

Territorial  waters,  jurisdiction  of  Dominions  restricted  to,  83 — 86. 

Territorial  Waters  Jurisdiction  Act,  1878. ..215. 

Tilonko,  case  of,  63. 

Time  limit  for  speeches,  96. 

Titles  of  honour,  Governor  has  no  delegation  of  prerogative  of  bestow- 
ing, 32,  60,  245  ;  not  party  rewards,  248. 

Transvaal,  responsible  government,  16 ;  executive  Council,  77 ; 
alteration  of  Constitution,  88 ;  privileges  of  Parliament,  101  ; 
money  Bills,  117,  118;  disputes  between  Houses,  131,  132  ;  Eoyal 
Instructions  as  to  reservation  of  Bills,  1 79,  235 ;  prerogative  of 
mercy,  239  ;  position  of  judges,  275,  278. 

Treaties,  imperial  control  over,  222 — 226,  280  ;  power  to  Dominions  to 
adhere  separately  to,  and  to  withdraw  separately  from,  226 — 229  ; 
negotiation  of  treaties  for  Dominions,  229 — 233 ;  denunciation  of 
treaties  in  interests  of  Dominions,  233,  234,  285 ;  reservation  of 
Bills  affecting,  235;  in  Canada,  136;  in  Australia,  170;  com- 
mercial treaties,  191,  192. 

Tupper,  B,t.  Hon.  Sir  C.,  protests  against  Lord  Aberdeen's  refusal  to 
act  on  his  advice  after  defeat  at  general  elections,  cO  ;  views  as  to 
issue  of  public  money  without  Act,  62  ;  negotiates  treaty  with 
France,  231,  232. 


Unicameral  legislatures,  in  Canadian  provinces,  103. 
Uniforms,  254. 


Validation  of  Acts,  by  Imperial  legislation,  220,  221. 
Van  Reenen,  case  of,  65. 

Victoria,  responsible  government,  9  ;  rests  on  constitutional 
practice,  24;  executive  Council  (Act  No.  1864,  s.  5),  71,  77,  253; 
alteration  of  Constitution,  89 ;  privileges  of  Parliament,  101  ; 
money  Bills,  104,  105 ;  disputes  between  Houses  (Act  No.  1864, 
s.  31),  106 — 112;  Eoyal  Instructions  as  to  reservation  of  Bills, 
178,  179,  235;  prerogative  of  mercy,  241;  position  of  judges, 
275,  278. 

«' Vondel,"  case  of,  169—171. 
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Watson,  Hon.  J.  C.,  refused  dissolution,  48. 

"Weld,  F.  A.,  refuses  dissolution  to  Ministers,  46. 

Wentworth,  Mr.,  views  on  nominee  councils,  123. 

Western  Australia,  responsible  government,  15,  16;  rests  on  con- 
stitutional practice,  24  ;  executive  Council,  77  ;  alteration  of  Con- 
stitution, 89  ;  privileges  of  Parliament,  101 ;  money  Bills,  105 ; 
disputes  between  Houses,  114,  115;  Boyal  Instructions  as  to 
reservation  of  Bills,  178,  179 ;  prerogative  of  mercy,  241  ;  position 
of  judges,  276. 

Western  Pacific,  relations  to  Australia  and  New  Zealand,  134. 


Young,  Sir  J.,  action  as  to  New  South  Wales  legislative  Council, 
120,  121. 


Zululand,  207. 
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AVERAGE.  —  Arnould.—  l'i/l<-  "  Insurance." 

Hopkins'  Hand-Book  of  Average. — Fourth  Edition.  By  MANLKY 
HOPKINS,  Esq.  Deiuy  8vo.  18»4.  II.  It. 

Lowndes1  Law  of  General  Average.— English  and  Foreign. 
Fourth  Edition.  By  HICHABD  LOWNDES,  Average  Adjuster,  Author 
of  "The  Law  of  Marine  Insurance,"  Sec.  Royal  «vo.  Irf88.  II.  10*. 

BANKING.  -Hart's  Law  of  Banking.  -Second  Edition.     With  an 

Appendix  on  the  Law  of  Sto  :k  Exchange  Transactions.     By  HEBEB 

HABT,  Esq.,  LL.D.,  Barrister-at-Law.    Royal  8vo.     1906.     U.  10*. 

"  Well  arranged  and  clearly  written,  and  its  value  is  enhanced  by  an  excellent 

index  ....  of  great  use  both  to  the  lawyer  and  to  the  banker." — Lnio  Journal. 

"  The  book  is  characterised  at  once  by  clearness  and  fulness  ....  very  useful 
in  all  matters  affecting  banks  and  their  customers." — Solicit  nr*'  Journal. 

"  The  moat  comprehensive  and  most  complete  ever  published  on  the  Law  of 
Banking." — Tlank  Notta. 

"  The  best  all-round  work  on  banking  law  which  is  in  existence  ....  excel- 
lently written,  and  the  arrangement  of  the  various  divisions  of  the  work  i» 
excellent  also."—  h'\imn<  '•</  A<  «•*. 

Walker's  Treatise  on  Banking  Law. — Second  Edition.  By  J.  D. 
WALKEB,  Esq.,  K.C.  DemySvo.  1885.  16*. 

BANKRUPTCY.  —  Lawrance's  Precedents  of  Deeds  of  Ar- 
rangement between  Debtors  and  their  Creditors;  including 
Forms,  with  Introductory  Chapters,  also  the  Deeds  of  Arrangement 
Acts,  1887  and  1890,  with  Notes.  Fifth  Edition.  By  ABTHUB  LAW- 
BKNCE,  Esq.,  Barrister-at-Law.  Demy  8vo.  1900.  7*.  Gd. 

"  Concise,  practical,  and  reliable." — Late  Times. 
Pellerin. —  Vide  "French  Law." 

Williams'  Law  and  Practice  in  Bankruptcy. — Comprising  the 
Bankruptcy  Acts,  1883  to  I8y0,  the  Bankruptcy  Rules  and  Form*. 
&c.  By  the  Right  Hon.  Sir  ROLAND  L.  VAUOHAH  WILLIAMS,  a  Lord 
Justice  of  Appeal.  Ninth  Edition.  By  EDWABD  WM.  HANSELL. 
assisted  by  A.  ROMEE  MACKLIN,  Esqrs.,  Banisters-at-Law.  Royal 
8vo.  1908.  H.  10*. 

"  The  leading  text-book  on  bankruptcy."  —  Law  Journal. 

'    'All  standard  Law  H'urk*  are  kepi  in  Stuck,  in  law  calf  atut  other  b\nd\ny». 
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BILLS  OF  EXCHANGE. -Chalmers'  Digest  of  the  Law  of 
Bills  of  Exchange,  Promissory  Notes,  Cheques  and  Negoti- 
able Securities.  Seventh  Edition.  By  Sir  M.  D.  CHALMEBS, 
K.C.B.,  C.  S.  I.,  Draughtsman  of  the  Bills  of  Exchange  Ads. 
Demy  8vo.  1909.  II. 

"  The  leading  book  on  bills  of  exchange." — Law  Journal. 

BILLS  OF  LADING.  — Pollock's  Bill  of  Lading  Exceptions.— 
By  HENBY  E.  POLLOCK.  Second  Edition.  DemySvo.  1896.  10*.  6d. 

BORROWERS.— Alabaster.—  ride  "  Money-Lenders." 

BUILDING  SOCIETIES.— Wurtzburg  on  Building  Societies, 
—  The  Law  relating  to  Building  Societies,  with  Appendices  containing 
the  Statutes,  Regulations,  Act  of  Sederunt,  Forms  of  Annual  Account 
and  Statement,  and  Precedents  of  Rules  and  Assurances.  Fourth  Edit. 
ByE. A. WTTBTZBUBG,  Esq.,  Barrister-at-Law.  DemySvo.  1902.  16*. 

CARRIERS. — Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Goods  by  Sea. — Fifth  Edition.  By  R.  A.  WEIGHT, 
Esq.,  Barrister-at-Law.  Royal  8vo.  (In  the  press.) 

"  The  standard  modern  book  on  Carriage  by  Sea." — Law  Journal. 
"  An  able  and  practical  statement  of  an  extremely  important  branch  of  the 
law." — Solicitors'  Journal. 

"  Stands  in  the  first  rank  of  Text-books."—  Law  Quarterly  Review. 

Disney's    Law  of  Carriage   by   Railway. — Second    Edition.      By 

HEKBY  W.  DISNEY,  Esq.,  Barrister-at-Law.     8vo.     1909.         7s.  &d. 

'•  "Will  be  found  a  real  assistance  to  any  person  suddenly  confronted  with 

a  knotty  question  on  the  carriage  of  goods  or  of  persons  .  .  .  can  be  cordially 

recommended  to  the  lawyer."—  Law  Times 

Macnamara's  Law  of  Carriers  of  Merchandise  and  Passengers 
by  Land. — Second  Edition.  By  WALTEE  HENBY  MACNAMABA,  Esq., 
a  Master  of  the  Supreme  Court,  Registrar  to  the  Railway  Commis- 
sion, and  W.  A.  ROBEBTSON,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1908.  I/.  10s. 

"  Should  find  a  place  in  the  library  of  all  railway  men.  The  work  is  written 
in  a  terse,  clear  style,  and  is  well  arranged  for  speedy  reference." — Railway  News. 

"A  complete  epitome  of  the  law  relating  to  carriers  of  every  class." — Railway 
Press. 

Sieveking's  German  Law  Relating  to  the  Carriage  of  Goods  by 
Sea. — By  Dr.  ALFBED  SIEVEKING,  of  Hamburg.  DemySvo.   1907.   15s. 
"A  very  thorough  piece  of  work." — Law  Times. 

CHANCERY,  and  Vide  "Equity." 

Daniell's  Chancery  Practice. — The  Practice  of  the  Chancery  Division 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Seventh 
Edition,  with  references  to  the  companion  volume  of  Forms.  By 
CECIL  C.  M.  DALE,  CHABLES  W.  GEEENWOOD,  SYDNEY  E.  WILLIAMS, 
Esqrs.,  Barristers-at-Law,  and  FBAUCIS  A.  STBTNGEB,  Esq.,  of  the 
Central  Office.  2  vols.  Royal  8 vo.  1901.  bl.  5s. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from, Fifth  Edition,  with  summaries  of  the  Rules  of  the  Supreme 
Court ;  Practical  Notes ;  and  references  to  the  Seventh  Edition  of 
Daniell's  Chancery  Practice.  By  CHABLES  BUBNEY,  Esq.,  a  Master 
of  the  Supreme  Court.  Royal  8 vo.  1901.  21.  10s. 

"  With  Daniell  the  practitioner  is  'personally  conducted,'  and  there  are  very 
few  lawyers  who  will  not  be  grateful  for  such  guidance,  carried  out  as  it  is  by 
the  collaboration  of  the  most  competent  hands." — Law  Journal. 

CHILDREN.-  Hall's  Children  Act,19p8.-Beiug  a  Third  Edition 
of  the  Law  Relating  to  Children,  containing  the  complete  Text  of 
the  Children  Act,  1908,  and  other  Statutes  relating  to  Children,  with 
Notes  and  Forms.  By  W.  CLABKK  HALL  and  ARNOLD  H.  F.  PKETTY, 
Esqrs.,  Barristers-at-Law.  Demy  8vo.  1909.  6*. 

*^*  All  utandard  Law  Works  are  kept  in  Stock,  \n  late  calf  and  other  binding*. 
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CIVIL  CODE.— See  also   "French  Law." 

Wang's    German    Civil    Code. -Translated  and  Annotated,   with 

an  Historical  Introduction  and  Appendices  By  CHUNG  Hui  WANG 

D.C.L.,  Esq.     Royal  8vo.     1907.  II.  l». 

"  We  can  confidently  recommend  this  work  as  a  most  valuable  accession  to 
the  library  of  every  lawyer  «  hos^  practice  brings  him  into  touch  with  Germany." 
— Law  Tints. 

CIVIL  ENGINEERS.—  Macassey  and  Strahan's  Law  relating 
to  Civil  Engineers,  Architects  and  Contractors.— With  a  Chapter 
on  Arbitrations.  Second  Edition.  By  L.  LIVINGSTON  MACASSBY  and 
J.  A.  STRAHAN,  Esqrs.,  Barristers-at-Law.  DemySvo.  1897.  12*.  6rf. 

CIVIL  LAW. — Schuster  on  the  Principles  of  German  Civil 
Law. — By  ERNEST  J.  SCHUSTER,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1907.  Net,  12*.  6d. 

COAL.— Cockburn's  Law  of  Coal,  Coal  Mining,  and  the  Coal 
Trade,  tind  of  the  Holding,  Working,  and  Trading  with 
Minerals  generally.  —  By  JOHN  HKNET  COCKBUEN,  Solicitor. 
Royal  8vo.  1902.  R  16*. 

' '  A  book  in  which  the  whole  law  of  mines  and  minerals  is  discussed  fully  and 
with  considerable  ability." — Law  Journal. 

COLLIERIES :    (Management    and    Rating    of). 

Hans  Hamilton  and  Forbes. —  Tide  "  Rates  and  Rating." 
COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions 
at  Sea.— Fifth  Edition.     By  REGINALD G-.  MARSDEN,  Esq.,  Barrister- 
at-Law.     Royal  8vo.     1904.  II.  10*. 

COLONIAL  AND  FOREIGN  LAW.-Burge's  Commen- 
taries on  Colonial  and  Foreign  Laws  Generally  and  in  their 
Conflict  with  each  other. — New  and  Enlarged  Edition.  By 
A.  WOOD  RENTON,  Esq. ,  Puisne  Judge,  Ceylon,  and  G.  G.  PIULLIMORE, 
Esq.,  Barrister-at-Law,  assisted  by  Experts  in  the  several  systems  of 
Law.  5vols.  Royal  8vo.  (Vok.I.$  II.,  1907-8,  now  ready.)  Nel,Sl.Ss. 
%*  Full  Prospectus  on  application. 

*  The  whole  work  shows  on  every  page  the  greatest  care  and  excellent 
editing,  and  bids  fair  to  be  not  only  an  important  contribution  to  our  legal 
literature,  but.  in  the  b'st  s^nse  of  the  word,  an  Imperial  asset  "—Lau-  Journal, 
Dec.  26th,  1908. 

Surge's  Colonial  Laws  and  Courts. — With  a  sketch  of  the  Legal 
Systems  of  the  World  and  Tables  of  Conditions  of  Appeal  to  the  Privy 
Council.  Edited  by  A.  WOOD  RENTON,  Esq.,  Puisne  Judge,  Ceylon, 
and  G.  G.  PHILLIMORE,  Esq.,  Barrister-at-Law.  Royal  8vo.  1907. 

Net,  16*. 

Keith.      /'('/-  •'  Constitutional  Law." 
COMMISSION.  -  Hart.—  Vide  "Auctioneers." 
COMMON  LAW.  -Chitty's  Forms.—  ride  "  Forms." 

Pollock's    Expansion   of   the    Common    Law.— By  Sir  FREDK. 

POLLOCK,  Bart.,  D.C.L.,  Barrister-at-Law.    DemySvo.    1904.       6*. 

' '  The  lectures  treat  of  the  progress  of  the  common  law  from  early  times  with 

an  eloquence  and  a  wealth  of  illustration  which  alone  would  make  them  fascinating 

reading  for  the  student  of  law  or  history."  —  La w  Journal. 

Shirley. —  ride  "  Leading  Cases." 

Smith's  Manual  of  Common  Law. —For  Practitioners  and  Students. 
Comprising  the  Fundamental  Principles,  with  useful  Practical  Rule* 
and  Decisions  Twelfth  Edition.  By  C.  SPUHLINO,  E«q.,  Barrister- 
at-Law.  Demy  8vo.  1905.  16*. 
"  The  student  might  use  this  work  as  a  first  book  with  considerable  advantage." 
— Law  Students'  Journal. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  of  her  binding*. 
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COMPANY  LAW.— Astbury's  Guide  to  the  Companies 
(Consolidation)  Act,  1908. — With  full  explanatory  Notes  of  all 
Cases  reported  since  1900,  and  of  the  Statutory  provisions  introduced 
by  the  Acts  of  1900  and  1907.  By  C.  J.  A&TBURY,  Esq.,  Barrister- 
at-Law.  Royal  8vo.  1909.  Net,  7s.  Qd. 

Goirand. —  Vide  "French  Law  " 

Palmer's  Companies  Act,  1907,  and  Limited  Partnerships  Act, 
1907,  with  Explanatory  Notes,  Rules  and  Forms.  Second 
Edition.  By  Sir  FRANCIS  BEAITFOET  PALMER,  Bencher  of  the  Inner 
Temple.  Royal  8vo.  1908.  Is.  Qd. 

"  The  skill  of  the  master-hand  is  conspicuous  on  every  page." — Law  Times. 

"  A  master  of  the  subject,  who  writes  for  lawyers." — Saturday  Review. 

"  Criticism  must  be  silent  before  Sir  Francis  Palmer's  works  on  company  law. 
He  is  the  acknowledged  master  of  the  subject." — Law  Journal. 

"  Certain  to  find  its  way  to  the  bookshelf  of  every  lawyer  who  prides  himself 
upon  doing  company  work  intelligently  and  well."— Financial  News. 

"  What  better  interpreter  could  we  have  than  Sir  F.  B.  Palmer,  with  his  expe- 
rience of  every  phase  of  company  law." — Law  Quarterly  Review. 

Palmer's  Company  Law. — A  Practical  Handbook  for  Lawyers  and 
Business  Men.  With  an  Appendix  containing  the  Companies 
(Consolidation)  Act,  1908,  and  Rules.  Sixth  Edition.  By  Sir 
FRANCIS  BEAUFORT  PALMER,  Bencher  of  the  Inner  Temple.  Royal 
8vo.  1909.  12s.  6d. 

"  For  the  purposes  of  the  ordinary  lawyer  or  business  man  there  is  no  book 
on  this  very  complex  subject  which  we  can  more  confidently  recommend."— 
Law  Journal. 

"Whatever  Mr.  Palmer  says  on  Company  Law  comes  stamped  with  an 
authority  which  few  would  dare  dispute."— Law  Notes. 

"  Palmer's  '  Company  Law '  is  one  of  the  most  useful  and  convenient  text- 
books on  the  practitioner's  bookshelf." — Law  Times. 

"  Perhaps  what  practising  lawyers  and  business  men  will  value 
most  is  the  precious  quality  of  practicality."— Law  Quarterly  Review. 

Palmer's  Company  Precedents. 

Fart  I.  GENERAL  FOKMS. 

Promoters,  Prospectuses,  Underwriting,  Agreements,  Memoranda 
and  Articles  of  Association,  Private  Companies,  Employes'  Benefits, 
Resolutions,  Notices,  Certificates,  Powers  of  Attorney,  Banking  and 
Advance  Securities,  Petitions,  "Writs,  Pleadings,  Judgments  and 
Orders,  Reconstruction,  Amalgamation,  Special  Acts.  With  Copious 
Notes  and  an  Appendix  containing  the  Acts  and  Rules.  Ninth 
Edition,  with  Revised  Table  A.  By  Sir  FRANCIS  BEAUFORT  PALMER, 
Bencher  of  the  Inner  Temple,  assisted  by  the  Hon.  C.  MACNAGHTEN, 
K.C.,  and  FRANK  EVANS,  Esq.,  Barrister-at- Law.  Roy.  8vo.  1906. 

II.  16*. 

%*  The  Revised  Table  A.,  with  Notes  and  Supplementary  Forms, 
separate,  Net,  Is.  6d. 

"  Despite  his  many  competitors,  Mr.  Palmer 
'Holds  solely  sovereign  sway  and  masterdom."  " — Law  Quarterly  Review. 

"  No  company  lawyer  can  afford  to  be  without  it." — Law  Journal. 

Part  II.  WINDING-TIP  FORMS  AND  PRACTICE. 

Compulsory  Winding-Up,  Voluntary  Winding-Up,  "Winding-Up 
under  Supervision,  Arrangements  and  Compromises,  with  Copious 
Notes,  and  an  Appendix  of  Acts  and  Rules.  Tenth  Edition. 
By  Sir  FRANCIS  BEAUFORT  PALMER,  Bencher  of  the  Inner  Temple. 
Royal  8vo.  (In preparation.} 

Part  III.  DEBENTURES  AND  DEBENTURE  STOCK. 
Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Tenth  Edition.  By  Sir  FRANCIS 
BEAUFORT  PALMER,  Bencher  of  the  Inner  Temple.  Royal  8vo. 
1907.  II.  5s. 

"  The  result  of  much  careful  study Simply  invaluable  to  debenture- 
holders  and  to  the  legal  advisers  of  such  investors." — Financial  News. 

*»*  All  standard  Laic  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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COMPANY  L AW- continued. 

Palmer's  Private  Companies,  their  Formation  and  Advantages; 
being  a  Concise  Popular  Statement  of  the  Mode  of  Converting  a 
Business  into  a  Private  Company,  with  Notes  on  Limited  Partner- 
ships. Twenty-second  Edition.  By  Sir  F.  B.  PAUCKB,  Bencher  of 
the  Inner  Temple.  12mo.  1908.  Jfet  u. 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 
Legal  Companion.— A  Manual  of  Every-day  Law  and  Practice  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Solicitors, 
and  Voluntary  Liquidators  of  Companies  under  the  Companies  (Con- 
solidation) Act.  1908.  with  Appendix  of  useful  Forms.  Twenty-fifth 
Edit.  By  Sir  F.  B.  PAUCBR,  Bencher  of  the  Inner  Temple.  I2mo 
1909.  ffel,  2*.  6d. 

COMPENSATION.— Cripps' Treatise  on  the  Principles  of  the 
Law  of  Compensation.  By  C.  A.  CBIPPS.  Esq.,  K.C.  Fifth 
Edition.  By  the  Author,  assisted  by  A.  T.  LAWBENCB,  Esq., 
Barrister-at-Law.  Royal  8vo.  1905.  I/.  6«. 

"  A  clear  and  practical  exposition  of  this  brunch  of  the  law."—  Solicitors'  Journal. 
"  There  are  few  men  whose  practical  knowledge  of  the  subject  exceeds  that  of 
the  learned  author."—  Law  Quarterly  Review. 

COMPOSITION   DEEDS.— Lawrance.— FiAr  "Bankruptcy." 

CONDITIONS  OF  SALE.— Farrer.-  ride  "Vendors  &  Pur- 
chasers." 

Webster. —  Vide  "  Vendors  and  Purchasers." 

CONFLICT    OF    LAWS.     Dicey's    Digest   of  the    Law   of 

England  with  reference  to  the  Conflict  of  Laws.  Second  Edition. 

By  A.  V.  DICEY,  Esq.,  K.C.,  Hon.  D.C.L.  Roy.  8vo.  1908.     II.  10*. 

"Indispensable  to  anyone  having  much  to  do  with  questions  of  so-called 

Private  International  Law." — TMVI  Quarterly  Review,  Jan.  1909. 

"  The  most  authoritative  statement  of  private  international  law  in  England." 
—  Lav  Tim's.  Jan  23rd,  1909 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitu- 
tion. Third  Edition.  Bv  Sir  W.  R.  ANSON,  Bart.,  Barrister-at-Law. 
Dpmv  8vo.  Vol.  II.  Part  I.  The  Crown.  1907.  Net,  10*.  M. 

CONSTITUTIONAL  HISTORY.  — Maitland's  Constitu- 
tional History  of  England.  By  F.  W.  MAJTLAND.  Esq.,  LL.D. 
Demy  Svo.  1908.  12*.  &d. 

CONSTITUTIONAL  LAW.- Keith's  Responsible  Govern- 
ment in  the  Dominions.- By  ARTHUR  BKRRIEDALE  KEITH.  E>«q., 
Barristor-at-Law,  andof  the  CoVnial  Office.  Demy  8vo.  1909.  10«. 
"Tliis  I«H>V.  though  only  some  300  pages  in  length,  is  a  most  workmanlike 
account  of  the  constitutions  of  most  of  the  over-sea  dominionx."— .sw 
.Tf>ur,«ii.  March  20,  1909. 

Keith's  Theory   of  State   Succession,  with   special  reference  to 
English  and  Colonial  Law.     By  ARTHTTB  BERHIKDAZE  KEITH.  Esq., 
I '.  irri!-t>  r-at- Law,  andof  the  Colonial  Office.  Roy.  Svo.  1907.  JNW,  6*. 
Ridges'  Constitutional  Law  of  England.— By  E.  WAVELL  RIDOKS, 
E«q.,  Barri*ter-at-Law.     Demy  Svo.     1906.      .  12*.  6rf. 

"...  W.-  think  tin-  >>"ok  will  be  found  a  very  useful  compendium  of  con- 
stitutional law.  Tlie  more  especially  as  it  enables  the  -tn.l.nt  to  obtain  a 
completer  view  of  the  whole  field  than  is  obtainable  from  any 
i  ther  book  with  which  we  are  acquainted."—  I**  Vetm. 

••Mr.  Hidtrcs  has  produced  a  book  which  will  rank  high  as  a  practical  |WH 
on  i.i  -.tutional  urn!  political  .  .  .  the  book  i»  an  able  and  practical 

contribution  to  tlie  study  of  ( -onstitutional  law."— Sulicilnr*'  Joumnl. 

CONTRACT  OF  SALE.-Blackburn.— Tufe  "Sales." 
CONTRACTS.     Addison  on  Contracts.— A  Treatise  on  the  Law 
ol  Contracts.    Tt-ntli  E-lition     By  A.  P.  PKRCKVAL  KKKP  and  WILLIAM 
E.  GORDON.  Ks,irs..  Barri-U-rs-af-Law.     Royal  Svo.     1903.      21.  2*. 

ntially  "'  practitioner's  text-book."— /-"«•  J 

•'  A7iiong  all  the  works  on  Contracts,  there  is  none  more  useful  to  the  practi- 
tioner  than  Addison. "—/,««•  7*im»«. 
%•  All  standard  Law  Work*  are  kept  in  Stock,  in  law  c«lf«ndo*her  bindingi. 
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CO  N  T  R  ACTS— continued. 

Anson's  Principles  of  the  English  Law  of  Contract. — By  Sir  W.R. 
ANSON,  Bart.,  Barrister-at-Law.  Eleventh  Edit.  1906.  10s.  6d. 

Fry. —  Tide  "  Specific  Performance." 

Leake's  Law  of  Contracts. — Principles  of  the  Law  of  Contracts. 
By  the  late  S.  MABTIN  LEAKE.  Fifth  Edition.  By  A.  E.  RANDALL, 
Esq.,  Barrister-at-Law.  Royal  8vo.  1906.  If.  12*. 

"  The  high  standard  attained  in  the  former  issues  has  been  -well  sustained, 
and  the  work  carefully  revised  and  brought  well  up  to  date."— Law  Times. 

"  A  full  and  reliable  guide  to  the  principles  of  the  English  Law  of  Contract," 
— Law  Journal. 

"  Admirably  suited  to  serve  the  purpose  of  the  practitioner  ....  the  work 
is  complete,  accurate,  and  easy  of  reference." — Solicitors'  Journal. 

Pollock's  Principles  of  Contract. — A  Treatise  on  the  General 
Principles  concerning  the  Validity  of  Agreements  in  the  Law  of 
England.  Seventh  Edition.  By  Sir  FBEDEBICK  POLLOCK,  Bart., 
Barrister-at-Law,  Author  of  "  The  Law  of  Torts,"  "Digest  of  the 
Law  of  Partnership,"  &c.  Demy  8vo.  1902.  IL  8s. 

"A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intellect,  a 
comprehensive  mind,  and  painstaking  industry." — Law  Journal. 

CONVEYANCING.  —  Brickdale    &    Sheldon.  —  Vide   "Land 

Transfer." 

Dickins'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatory Notes  and  Observations.  Second  Edition.  By  HEEBKET 
A.  DICKINS,  Esq.,  Solicitor.  Royal  12mo.  1898.  5*. 

Farrer. —  Vide  "  Vendors  and  Purchasers." 

Greenwood's  Manual  of  the  Practice  of  Conveyancing.  To 
which  are  added  Concise  Common  Forms  in  Conveyancing. — Ninth 
Edition.  Edited  by  HABBY  GREENWOOD,  M.A.,  LL.D.,  Esq., 
Barrister-at-Law.  Roy.  8vo.  1897.  II. 

Hogg's  Precedents  of  Conveyancing  Documents  for  Use  in 
Transactions  Relating  to  Registered  Land  under  the  Land 
Transfer  Acts,  1875  &  1897.— With  Notes.  By  JAMES  EDWARD 
HOGG,  Esq.,  Barrister-at-Law.  Royal  8vo.  1907.  12s.  6d. 

Hood  and  Challis' Conveyancing, Settled  Land,and  Trustee  Acts, 
and  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 
Seventh  Edition.  By  PEBCY  F.  WHEELEE,  assisted  by  J.  I.  SUBLING^ 
Esqrs.,  Barristers-at-Law.  Royal  8vo.  1909.  (Nearly  reach/.)  20*. 

"This  is  the  best  collection  of  conveyancing  statutes  with  which  we  are 
acquainted.  .  .  .  The  excellence  of  the  commentaries  which  form  part  of  this 
book  is  so  well  known  that  it  needs  no  recommendation  from  us." — Law  Journal. 

Jackson  and  Gosset's  Precedents  of  Purchase 'and  Mortgage 
Deeds. — By  W.  HOWLAND  JACKSON  and  THOEOLD  GOSSET,  Esqrs., 
Barristers-at-Law.  Demy  8vo.  1899.  Is.  6d. 

Prideaux's  Precedents  in  Conveyancing — With  Dissertations  on 

its  Law  and  Practice.     19th   Edition.     By  JOHN  WHTTCOMBE  and 

BENJAMIN  LENNAED  CHEEET,  Esqrs.,   Barristers-at-Law.     2  vols. 

Royal  8vo.     1904.  37.  10s. 

*0*  A  new  Edition  is  in  preparation. 

" '  Prideaux '  is  the  best  work  on  Conveyancing." — Law  Journal. 

"  Accurate,  concise,  clear,  and  comprehensive  in  scope,  and  we  know  of  no 
treatise  upon  Conveyancing  which  is  so  generally  useful  to  the  practitioner."— 
Law  Times. 

"  The  dissertations  will  retain  their  time-honoured  reputation."— Laic  Journal. 

Strachan's  Practical  Conveyancing.  By  WALTEE  STEACHAN,  Esq., 
Barrister-at-Law.  Royal  12mo.  1901.  8s.  6d. 

Webster. —  Vide  "Vendors  and  Purchasers." 
Wolstenholme. —  Vide  "Forms." 
%*  A II  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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CORONERS. — Jervis  on  Coroners.— With  Forms  and  Precedents. 
Sixth  Edition.  By  R.  E.  MuT.mrRTinrp,  Esq.,  Barrister -at -Law. 
Post  8vo.  1898.  io».  6rf. 

COSTS.— Johnson's  Bills  of  Costs.— By  HORACE  MAXWELL  JOHN- 
BON,  Esq.,  Barrister-at-Law.  Second  Edition.  1901.  II.  15». 
Webster's  Parliamentary  Costs.— Private  Bills,  Election  Petitions, 
Appeals,  House  of  Lords.  Fourth  Edition.  By  C.  CAVANAOH,  Esq., 
Barrister-at-Law.  Post  8vo.  1881.  I/. 

COUNTY  COURTS.— The  Annual  County  Courts  Practice, 

1909.      By  His  Honour  Judge  SMTLT,  K.C.,  assisted  by  "W.  J. 

BROOKS,  Esq.,  Barrister-at-Law.     2  vols.     Demy  8vo.  U.  5s. 

*4*  Thin  paper  edition  in   1    Vol.,   price    25*.  ;    or,    on   India 

paper,  3*.  6d.  extra. 

•'  Invaluable  to  the  County  Court  practitioner." — Law  Journal. 
"  The  practitioner  can  still  resort  to  the  work  with  confidence  that  all  that 
care  and  labour  can  do  to  aid  him  has  been  done." — Law  3Iagazine,  Feb.,  1909. 

COVENANTS.— Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants. — Second  Edition.  By  G.  BALDWIN  HAMILTON,  Esq., 
Barrister-at-Law.  Demy  8vo.  1904.  10«.  6rf. 

"  We  welcome  the  second  edition  of  a  very  useful  book." — Law  Journal. 

COVENANTS  AFFECTING  LAND — Jolly's  Restrictive 
Covenants  affecting  Land. — By  W.  ARNOLD  JOLLY,  Esq.,  Bar- 
rister-at-Law. Demy  8vo.  1909.  5*. 
"  We  have  no  doubt  that  this  volume  will  prove  of  great  assistance  in  dealing 
with  the  numerous  questions  which  arise  in  connection  with  building  schemes 
and  restrictive  covenants  affecting  land."— Law  Times,  March  27,  1909. 

CRIMINAL  LAW.— Archbold's  Pleading,  Evidence  and  Prac- 
tice in  Criminal  Cases. — With  the  Statutes,  Precedents  of  Indict- 
ments, &c.  Twenty-third  Edition.  By  WILLIAM  F.  CRAZES  and  GUT 
STEPHENSON,  Esqrs.,  Barristers-at-Law.  DemySvo.  1905.  \l.\bi. 
"  This  book  is  quite  indispensable  to  everyone  engaged  in  the  practice  of  the 
Criminal  Law." — Solicitors'  Journal. 

Bowen-Rowlands  on  Criminal  Proceedings  on  Indictment  and 
Information  (in  England  and  Wales). — By  E.  BOWBN-ROWLANDS, 
Esq.,  Barrister-at-Law.  Demy  8vo.  1904.  12».  6d. 

"  An  invaluable  source  of  information  and  a  safe  guide." — Pall  Mall  Gazette. 

Chitty's  Collection  of  Statutes  relating  to  Criminal  Law. — (Re- 
printed from  "Chitty's  Statutes.")  With  an  Introduction  and  Index. 
By  W.  F.  CRATES,  Esq.,  Barrister-at-Law.  Royal  8vo.  1894.  10«. 

Disney  and  Gundry's  Criminal  Law. — A  Sketch  of  its  Principles 
and  Practice.  By  HENBY  W.  DISNEY  and  HAEOLD  GUNDBT,  Esqrs., 
Barristers-at-Law.  Demy  8vo.  1896.  Is.  6d. 

Kenny's  Outlines  of  Criminal  Law.   3rdEd.   DemySvo.    1907.    1C*. 

Kenny's  Selection  of  Cases  Illustrative  of  English  Criminal 
Law.— Second  Edition.  Demy  8vo.  1907.  12*.  6d. 

Kershaw's  Brief  Aids  to  Criminal  Law. — With  Notes  on  the  Pro- 
cedure and  Evidence.  By  HELTON  KERSHAW,  Esq.,  Barrister-at- 
Law.  Royal  12mo.  1897.  3«. 

Roscoe's  Digest  of  the  Law  of  Evidence  and  the  Practice  in 

Criminal  Cases  (chiefly  on    Indictment). — Thirteenth  Edition. 

By  HERMAN  COHEN,  Esq.,  Barrister-at-Law.     1908.          11.  lit.  6rf. 

"  There  is  no  better  book  for  the  every-day  use  of  the  practitioner  in  the 

criminal  courts  than  Roscoe." — Solicitor?  Journal. 

"  Ought  to  be  in  the  possession  of  every  practitioner  in  the  criminal  conrte." 
— Law  Times,  May  16,  1908. 

"  Of  great  use  to  practitioners." — Law  Journal. 

Russell's  Treatise  on  Crimes  and  Misdemeanors.— Sixth  Edit. 
By  HORACE  SMITH,  Esq.,  Metropolitan  Police  Magistrate,  and  A.  P. 
PERCEVAL  KEEP,  Esq.  3  vols.  Roy.  8vo.  1896.  51.  15*.  6d. 

%*  A  new  Edition  is  in  the  press. 

Warburton.—  Vide  "  Leading  Cases." 
•  *  Ml  standard  Late  Work*  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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CROWN  PRACTICE.— Robertson  on  the  Crown.  — The 
Law  and  Practice  of  Civil  Proceedings  by  and  against  the  Crown 
and  Departments  of  the  Government.  With  numerous  Forms  and 
Precedents.  By  Gr.  STUAET  ROBERTSON,  Esq.,  Barrister-at-Law. 
Royal  8vo.  1908.  \L  18*. 

"  Will  be  of  great  service  to  the  Profession." — Law  Times. 

"The  book  is  likely  to  take  a  high  place  as  a  book  of  practice." — Solicitor? 
Journal. 

"  Lawyers  and  students  of  legal  history  owe  more  than  ordinary  thanks  to 
Mr.  Robertson  for  this  work.  It  is  one  of  those  exceptional  books  which  after 
•use  will  be  laid  down  with  the  question,  Where  did  people  go  before  it  was  pub- 
lished ?  " — aaturday  Review. 

CUSTOM  AND    THE   USAGES   OF  TRADE.— Aske's 

Law  relating  to  Custom  and  the  Usages  of  Trade.— By  ROBEET 
WILLIAM  ASKE,  Esq.,  LL.D.  (Lond.),  Gold  Medallist  in  Laws  of  the 
University  of  London.  Demy  8vo.  1909.  16s. 

CUSTOMS.  —  Highmore's  Customs  Laws.  Second  Edition. 
By  Sir  NATHANIEL  J.  HIOHMOEE,  Barrister-at-Law,  Solicitor  for 
His  Majesty's  Customs.  Demy  8vo.  1907.  6s. 

DEATH  DUTIES.— Freeth's  Acts  relating  to  the  Estate  Duty 
and  other  Death  Duties,  including  the  Finance  Act,  1907, 
with  an  Appendix  containing  the  Rules  Regulating  Proceedings  in 
England,  Scotland  and  Ireland  in  Appeals  under  the  Acts  and  a  List 
of  the  Estate  Duty  Forms,  with  copies  of  some  which  are  only  issued 
on  Special  Application.  Fourth  Edition.  By  Sir  EVELYN  FEEETH, 
Secretary  of  the  Estate  Duty  Office,  assisted  by  CHAELES  ROBEET 
ELLIOTT,  Esq.,  of  the  Estate  Duty  Office.  Demy  8vo.  1908.  12s.  Gd. 

"  The  official  position  of  the  Author  renders  his  opinion  on  questions  of  proce- 
dure of  great  value." — Solicitors?  Journal. 

"Sir  Evelyn  Freeth  is  the  Secretary  of  the  Estate  Duty  Office,  and  Mr. 
Elliott  is  a  colleague  in  the  same  office.  In  preparing  a  book  such  as  this  on 
the  Estate  and  Death  Duties  their  official  familiarity  with  all  the  rules  and 
modes  of  procedure  gives  them  advantages  which  can  hardly  be  rivalled  by  the 
outside  legal  author,  however  skilled  he  may  be  in  the  principles  and  case  law 
of  the  subject.  Solicitors  have  every  day  asked  for  the  assistance  of  such  a  book, 
and  nowhere  can  they  obtain  it  more  certainly  than  in  the  practical  pages  of  this 
book. — Saturday  Review. 

Harman's  Finance  Act,  1894,  and  the  Acts  amending  the  same 
so  far  as  they  relate  to  the  Death  Duties,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty.  With  an 
Introduction  and  Notes,  and  an  Appendix.  By  J.  E.  HABMAN,  Esq., 
Barrister-at-Law.  Second  Edition.  Roy.  12mo  1903.  6s. 

DEBENTURES  AND  DEBENTURE  STOCK.— Palmer. 
—  Vide  "  Company  Law." 

DEBT  RECOVERY.— I mpey's  Debt  Recovery  and  County 
Court  Procedure. — A  Practical  and  Easy  Guide  for  Business 
Men.  By  HAEEY  IMPEY,  Esq.,  a  Bailiff  of  the  Luton  County  Court. 
Demy  12mo.  1908.  Net  Is. 

DECISIONS  OF  SIR  GEORGE  JESSEL.— Peter's  Ana- 
lysis and  Digest  of  the  Decisions  of  Sir  George  Jessel ;  with 
Notes,  &c.  By  APSLBY  PETEB  PETEB,  Solicitor.  DemySvo.  1883.  16*. 

DEEDS  REGISTRATION.— Hogg's  Deeds  Registration.— 
A  Treatise  on  the  Law  of  Registration  of  Documents  affecting  Land 
under  the  Registration  of  Deeds  Acts  of  Australasia.  By  JAMES 
EDWABD  HOGG,  Esq.,  Barrister-at-Law.  DemySvo.  1908.  12s.  6d. 

%*  All  liandard  Law  Works  are  kept  in  Slock,  in  law  calf  and  other  bindings. 
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DIARY.—  Lawyer's  Companion  (The)  and  Diary,  and  London 
and  Provincial  Law  Directory  for  1909. — For  the  use  of  the  Legal 
Profession,  Public  Companies,  Justices,  Merchants,  Estate  Agents, 
Auctioneers,  &c.,  &c.  Edited  by  EDWIN  LAYMAN,  Esq.,  Bamster-at- 
Law ;  and  contains  Tables  of  Costs  in  the  High  Court  of  Judicature 
and  County  Court,  &c. ;  Monthly  Diary  of  County,  Local  Government, 
and  Parish  Business ;  Oaths  in  Supreme  Court ;  Summary  of  Sta- 
tutes of  1908  ;  Alphabetical  Index  to  the  Practical  Statutes  since  1820 ; 
Schedule  of  Stamp  Duties ;  Legal  Time,  Interest,  Discount,  Income, 
Wages  and  other  Tables ;  the  New  Death  Duties ;  and  a  variety  of 
matters  of  practical  utility :  together  with  a  complete  List  of  the  English 
Bar,  and  London  and  Country  Solicitors,  with  date  of  admission  and 
appointments.  PUBLISHED  ANNUALLY.  Sixty-third  Issue. 
Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : — 

1 .  Two  days  on  a  page,  plain        ...  .  bs.Qd. 

2.  The  above,  INTKBLKAVED  with  plain  paper        .        .        .         .70 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  columns     .  5   6 

4.  The  above,  with  money  columns,  INTERLEAVED  with  plain  paper  8   0 

5.  Whole  page  for  each  day,  plain       ...  ..76 

6.  The  above,  INTERLEAVED  with  plain  paper        .         .         .         .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  columns  8   6 

8.  The  above,  INTEELEAVED  with  plain  paper        .         .         .          106 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  columns.  3   6 
10.  Whole  page  for  each  day,  plain,  tcithoul  Directory   .         .         .30 
The  Diary  contain*  memoranda  of  Legal  Business  throughout  the  Tear,  with 

an  Index  for  ready  reference. 

"  The  legal  Whitaker." — Saturday  Review. 

"  The  amount  of  information  packed  within  the  covers  of  this  well-known 
book  of  reference  is  almost  incredible.  In  addition  to  the  Diary,  it  contains 
nearly  800  pages  of  closely  printed  matter,  none  of  which  could  be  omitted  without, 
perhaps,  detracting  from  the  usefulness  of  the  book.  The  publishers  seem  to 
have  made  it  their  aim  to  include  in  the  Companion  every  item  of  information 
which  the  most  exacting  lawyer  could  reasonably  expect  to  find  in  its  pages,  and  it 
may  safely  be  said  that  no  practising  solicitor,  who  has  experienced  the  luxury  of 
having  it  at  hia  elbow,  will  ever  be  likely  to  try  to  do  without  it."—  Law  Journal. 

DICTIONARY.— Stroud's  Judicial  Dictionary  of  Words  and 
Phrases  Judicially  Interpreted.  To  which  has  been  added 
Statutory  Definitions. — Second  Edition,  with  Supplement  to  end  of 
1906.  By  F.  STBOUD,  Esq.,  Barrister-at-Law.  4  vols.  Roy.  8vo. 
1903—1909.  4/.  4*. 

%*  The  supplemental  Volume,  bringing  the  work  down  to  1906, 
may  be  had  separately.  II.  1*. 

"  The  work  is  unique,  and  indispensable  to  every  practitioner." — 
Law  Times. 

"  Must  find  a  place  in  every  law  library.  It  is  difficult  to  exaggerate  its  use- 
fulness. ...  is  invaluable,  not  only  as  a  labour-saving  machine,  but  as  *  real 
contribution  to  legal  literature.  ...  a  standard  classic  of  the  law." — Law  Journal. 

"  This  judicial  dictionary  is  pre-eminently  a  ground  from  which  may  be  ex- 
tracted suggestions  of  the  greatest  utility,  not  merely  for  the  advocate  in  court, 
but  also  for  the  practitioner  who  has  to  advise." — Solicitor?  Journal. 

•'  A  book  which  every  practising  lawyer  should  have  in  his  possession." — 
Law  \otet. 

"  The  work  needs  no  commendation.    It  is  indispensable." — Irish  Law  Times. 

The  Pocket  Law  Lexicon. — Explaining  Technical  Words,  Phrases 
and  Maxims  of  the  English,  Scotch  and  Roman  Law.  Fourth  Edition. 
By  JOSEPH  E.  MOBHIS,  Esq.,  Barrister-at-Law.  1905.  6».  6rf. 

"  A  wonderful  little  legal  Dictionary."— Indermaur't  Law  Student*'  Journal. 
Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  Technical  Terms  and 
Phrases,  both  Ancient  and  Modern,  and  Commercial,  with  selected 
Titles  from  the  Civil,  Scots  and  Indian  Law.  Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.  By  J.  M.  LBLT,  Esq., 
Barrister-at-Law.  Super-royal  8vo.  1902.  I/.  18*. 

"  An  encyclopaedia  of  the  law." 

"  Of  the  many  books  we  have  to  refer  to  in  our  work  no  volume  is,  we  believe, 
more  often  taken  down  from  the  shelf  than  '  Wharton.'  "—Law  Notts. 
*,»  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DIGESTS. 

MEWS'  DIGEST  OF  ENGLISH  CASE  LAW.— Containing  the  Reported 
Decisions  of  the  Superior  Courts,  and  a  Selection  from  those  of  the- 
Irish  Courts,  to  the  end  of  1897.  (Being  a  New  Edition  of  ' '  Fisher's 
Common  Law  Digest  and  Chitty's  Equity  Index.")  Under  the  general 
Editorship  of  JOHN  MEWS,  Barrister-at-Law.  16  vols.  Roy.  8vo.  £20 

(Bound  in  half  calf,  gilt  top,  £3  net  extra.) 
"  A  vast  undertaking  ....  indispensable  to  lawyers." — The  Times. 

Decennial    Digest  (The). — Being  the  Digest  of  English  Case  Law, 
containing  the  Reported  Decisions  of  the  Superior  Courts,  and  a 
Selection  from,  those  of  the  Scotch  and  Irish  Courts,  with  a  collection 
of  Cases  followed,  distinguished,  explained,  commented  on,  over- 
ruled or  questioned  from  1898  to  1907,  inclusive,  forming  a  Supple- 
ment to  Mews'  Digest  of  English  Case  Law,  16  vols.     By  EDWARD 
MANSON,  Esq.,  Barrister-at-Law.   2  vols.   Royal  8vo.    1908.    37.  3s. 
The  Annual   Digest  from  1898  to  1908.— By  JOHN  MEWS,  Esq., 
Barrister-at-Law.     Royal  8vo.     (May  be  had  separately.)       each  15*. 
*#*  This  Digest  is  also  issued  quarterly,  each  part  being  cumulative. 
Price  to  Subscribers,  for  the  four  parts  payable  in  advance,  net  17*. 
"  The  practice  of  the  law  without  Mews'  Annual  would  be  almost  an  impos- 
sibility."— Law  Times. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897. — By  JOHN  MEWS,  Esq.,  Barrister-at-Law.  Royal 
8vo.  1898.  II.  5s. 

Law  Journal  Quinquennial  Digest,  1901-1905. — An  Analytical 
Digest  of  Cases.  By  JAMES  S.  HENDEESON,  Esq.,  Barrister-at-Law. 
1906.  11.  10s. 

Talbot  and  Fort's  Index  of  Cases  Judicially  noticed,  1865  to 
1905. — Second  Edition.  Being  a  List  of  all  Cases  cited  in  Judg- 
ments reported  in  all  the  Reports  from  1865  to  1905;  as  also  a 
Statement  of  the  manner  in  which  each  case  is  dealt  with  in  its  place 
of  Citation.  By  M.  R.  MEHTA,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1908.  II.  18s. 

"  The  work  is  extremely  well  done." — Law  Quarterly  Review. 

Woods  and  Ritchie's  Digest  of  Cases,  Overruled,  Approved, 
and  otherwise  dealt  with  in  the  English  and  other  Courts: 
with  a  selection  of  Extracts  from  Judgments  referring  to  such  Cases. 
By  W.  A.  G.  WOODS,  LL.B.,  and  J.  RITCHIE,  M.A.,  Esqrs., 
Barristers-at-Law. — Founded  on  "Dale  and  Lehmann's  Digest  of 
Cases  Overruled,  &c."  3  Vols.  Royal  8vo.  1907.  51.  5s. 

"  Indispensable  in  every  branch  of  the  law."— Law  Journal. 
"  Of  great  use  to  the  Profession." — Law  Times. 

DISCOVERY. — Bray's  Digest  of  the  Law  of  Discovery,  with 
Practice  Notes. — By  EDWAED  BEAT,  Esq.,  Barrister-at-Law. 
Demy  8vo.  1904.  Net,  3*. 

DISTRESS. — Oldham  and  Foster  on  the  Law  of  Distress. 
Second  Edition.  By  AETHTTB  OLDHAM  and  A.  LA  TBOBK  FOSTEE, 
Esqrs.,  Barristers-at-Law.  Demy  8vo.  1889.  18*. 

DISTRICT  COUNCILS.— Chambers'  Digest  of  the  Law  relat- 
ing to  District  Councils.  NinthEdition. — ByG.  F.  CHAMBEES,  Esq., 
Barrister-at-Law.  Royal  8vo.  1895.  10*. 

Cornish's  District  Councils, — A  concise  Guide  to  their  Powers  and 
Duties.  By  H.  D.  COENISH,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1908.  7s.  6d. 

"Mr.  Cornish  has  digested  into  a  small  space  the  multifarious  duties  and 
rights  of  district  councils  with  considerable  skill.  References  are  made  to 
statutes,  with  copious  citation  of  cases,  and  the  text  is  clearly  written.  The 
principal  subjects  are  arranged  in  alphabetical  order,  and  discussed  at  some 
length." — Law  Times. 

%*  AH  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DIVORCE.— Browne  and  Fowl es' Law  and  Practice  in  Divorce 
and  Matrimonial  Causes. — Seventh  Edition.  By  L.  D.  POWLBS, 
Esq. ,  Probate  Registrar,  Norwich.  Demy  8vo.  1905.  II.  5». 

"The  practitioner's  standard  work  on  divorce  practice."— Lav  Quar.  Rev. 

DOGS. —  Emanuel's  Law  relating  to  Dogs. — By  MONTAGUE  R. 
EMANUEL,  Esq.,  Barrister-at-Law.  Demy  12mo.  1908.  3*.  6d. 

EASEMENTS.— Goddard's  Treatise  on  the  Law  of  Ease- 
ments.— BY  JOHN  LEYBOUKN  GODDARD,  Esq.,  Barrister-at-Law. 
Sixth  Edition.  Demy  8vo.  1904.  II.  5*. 

"Nowhere  has  the  subject  been  treated  so  exhaustively,  and,  we  may  add, 
so  scientifically,  as  by  Mr.  Ooddard.  We  recommend  it  to  the  most  careful  study 
of  the  law  student,  as  well  as  to  the  library  of  the  practitioner." — Law  Times. 

Innes'  Digest  of  the  Law  of  Easements. — Seventh  Edition.  By 
L.  C.  INNBS,  late  Judge  Hififh  Court,  Madras.  12mo.  1903.  7*.  6rf. 

"  Presents  the  law  in  a  series  of  clearly  enunciated  propositions,  which  are 
supported  by  examples  taken  in  general  from  decided  cases." — Solicitor*'  Journal. 

Roscoe's  Digest  of  the  Law  relating  to  the  Easement  of  Light. 
— With  an  Historical  Introduction,  and  an  Appendix  containing 
Practical  Hints  for  Architects  and  Surveyors,  Observations  on  the 
Right  to  Air,  Statutes,  Forms  and  Plans.  Fourth  Edition.  By 
E.  S.  ROSCOE,  Esq.,  Barrister-at-Law.  Demy  8vo.  1904.  1».  6d. 
"  A  clear  and  practical  digest  of  the  law."— Law  Times. 

ECCLESIASTICAL  LAW.—  Philhmore's  Ecclesiastical 
Law.— Second  Edition.  By  Sir  W.  Or.  F.  PmTJ.nfORE,  Bart., 
assisted  by  C.  F.  JEMMETT,  Barrister-at-Law.  2  vols.  Royal  8vo. 
1895.  Published  at  3J.  3*.,  reduced  to,  net,  II.  5«. 

"  Everything  that  the  ecclesiastical  lawyer  can  possibly  need  to  know." — 
Law  Journal. 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 
Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergr  and 
Laity.  Second  Edition.  By  BENJAMIN  WHITEHEAD,  Esq.,  Barrister- 
at-Law.  Demy  8vo.  1899  10*.  6rf. 

ELECTIONS.— Hedderwick's  Parliamentary  Election  Manual. 

Designed  for  the  Instruction  and  Guidance  of  Candidates,  Agents, 

Canvassers,  Volunteer  Assistants,  &c.     Second  Edition.     By  T.  C.  H. 

HKDDKBWICK..  Esq..  Barrister-at-Law.    Demy  I2mo.     1900.     10*.  fid. 

Hunt's  Guide  to    Metropolitan    Borough    Councils    Elections. 

By  JOHN  HUNT,  Esq.,  Barrister-at-Law.    Demy  8vo.    1900.     3».  6d. 

Rogers'  Law  and  Practice  of  Elections.— 

Vol.  I.  REGISTRATION,  including  the  Practice  in  Registration 
Appeals;  Parliamentary,  Municipal,  and  Local  Government;  with 
Appendices  of  Statutes,  Orders  in  Council,  and  Forms.  Seventeenth 
Edition.  By  MAURICE  POWELL,  Esq.,  Barrister-at-Law.  Royal  12mo. 

(In  the  preu.) 

"  The  practitioner  will  find  within  these  covers  everything  which  he  can  be 
expected  to  know,  well  arranged  and  carefully  stated."— Law  Time*. 

Vol.  II.     PARLIAMENTARY  ELECTIONS  AND  PETITIONS  ;   with  Appen- 
dices of  Statutes,  Rules  and  Forms,  and  a  Precedent  of  a  Bill  of  Costs. 
Eighteenth  Edition.    By  C.  WILLOUGHBY  WILLIAMS,  Esq.,  Barrister- 
at-Law.     Royal  12mo.     1906.  !*•  !•• 
"  The  acknowledged  authority  on  election  law."— Law  Journal 
"The  leading  book  on  the  difficult  subjects  of  elections  and  e 
tions."  —  Law  Times. 

Vol.  III.  MUNICIPAL  AND  OTHER  ELKOCTONS  AND  PETITIONS,  with 
Appendices  of  Statutes,  Rules,  and  Forms,  and  a  Precedent  of  a 
Bill  of  Costs.  Eighteenth  Edition.  By  C.  WILLOUOHBY  WILLIAMS, 
Esq.,  assisted  by  G.  H.  B.  KBNRICK,  Esq.,  LL.D.,  Barristers-at- 
Law.  Royal  12mo.  1906. 

"  A  complete  guide  to  local  elections."— Solicitors'  Journal. 
•   •  All  standard  Law  Work*  are  kevt  »»  Stock,  m  lau>  calf  and  other  bindingt. 
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EMPLOYERS'  LIABILITY.— Knowles.— F«fc  "Workmen's 
Compensation . ' ' 

ENGLISH  LAW. -Campbell's  Principles  of  English  Law 
Founded  on  Blackstone's  Commentaries.  By  ROBEBT  CAMPBELL,  Esq., 
Barrister-at-Law,  Editor  of  "Ruling  Cases,"  &c.  Demy  8vo. 
1907.  20*. 

"  It  is  a  good  work,  this,  and  ably  written,  and  we  can  thoroughly  recommend 
—we  would  go  further  and  say.  advise — to  all  students  of  English  law  a  careful 
and  conscientious  perusal  of  its  pages." — Law  Students'  Journal. 

"  The  ground  covered  is  practically  that  occupied  by  Stephen's  Commentaries, 
and  for  completeness  and  clearness  of  exposition  these  six  hundred  odd  pages 
compare  very  favourably  indeed  with  the  older  work." — Law  AW*.-'. 

"  A  work  of  all-round  excellence,  which  may  be  commended,  not  only  to  the 
student,  but  also  to  the  fully  qualified  lawyer.  In  conclusion,  one  may  state  that 
the  index  is  a  safe  and  a  sure  guide  to  the  contents  of  the  book." — Law  Magazine. 

Pollock  and  Maitland's  History  of  English  Law  before  the  time 
of  Edward  I.  Second  Edition.  2  vols.  roy.  8vo.  1898.  11. 

ENGLISH  REPORTS.  Re-issue  of  all  Decisions  prior  to  1866. 
To  be  completed  in  about  1 50  Volumes.  Royal  8vo.  Issued  monthly. 

Now  ISSUED. 

HOUSE  OF  LOBDS  (1694  to  1866).     11   Vols.     Half-bound.          Net,  221. 

PEIVT  COUNCIL  (Including  Indian  Appeals)  (1809  to  1872).     9  Vols. 

Half -bound.  Net,  131.  10*. 

CHANCEEY  (Including  Collateral  Reports)    (1557   to    1866).     27  Vols. 

Half -bound.  Net,  401.  10*. 

ROLLS  COUET  (1829  to  1866).     8  Vols.      Half-bound.  Net,  12Z. 

VICE-CHANCELLOES' COUBTS  (1815— 1865).      16  Vols.     Half-bound. 

Net,  241. 

Now  PUBLISHING. 

KING'S  BENCH  AND  QUEEN'S  BENCH  (1378 — 1865).  Complete  in  about 
40  Vols.  (Vols.  I.  to  XXII.  now  ready.}  Net,  per  vol.,  II.  10*. 

%*  The  Volumes  are  not  sold  separately.     Prospectus  on  application. 

"  We  can  speak  unhesitatingly  of  the  advantage  to  the  lawyer  of  the  posses- 
sion of  this  excellent  reprint  of  all  the  English  reports." — Solicitors'  Journal. 

EQUITY,  and  Vide  CHANCERY. 

Seton's  Forms  of  Judgments  and  Orders  in  the  Hign  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 
the  Chancery  Division,  with  Practical  Notes.  Sixth  Edition.  By 
CECIL  C.  M.  DALE,  Esq.,  Barrister-at-Law,  W.  TINDAL  KING,  Esq., 
a  Registrar  of  the  Supreme  Court,  and  W.  O.  GOLDSCHMIDT,  Esq., 
of  the  Registrars'  Office.  In  3  vols.  Royal  8vo.  1901.  61.  6*. 

"  The  new  edition  of  '  Seton '  is  from  every  point  of  view,  indeed,  a  most 
valuable  and  indispensable  work." — Law  Journal. 

Smith's  Manual  of  Equity  Jurisprudence. — A  Manual  of  Equity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story  and  other  writers,  comprising  the  Fundamental  Principles 
and  the  points  of  Equity  usually  occurring  in  General  Practice. 
Fifteenth  Edition.  By  SYDNEY  E.  WILLIAMS,  Esq.,  Barrister-at- 
Law.  Demy  8vo.  1900.  12*.  6d. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Students 
and  Practitioners.  Fourth  Edition.  By  H.  AETHUB  SMITH,  M.A., 
LL.B.,  Esq.,  Barrister-at-Law.  Demy  8vo.  1908.  21*. 

"  A  well-known  book,  useful  to  both  practitioner  and  student  alike." — Law 
Student's  Journal. 

"  Students  and  practitioners  will  find  in  it  a  clear  and  accurate  exposition  of 
the  leading  principles  of  Equity." — Law  Notes. 

Williams'  Outlines  of  Equity. — A  Concise  View  of  the  Principles  of 

Modern  Equity.     By  SYDNEY  E.  WILLIAMS,  Esq.,  Barrister-at-Law, 

Author  of    "The  Law   relating   to    Legal  Representatives,"    &c. 

Royal  12mo.     1900.  5*. 

"  The  accuracy  it  combines  with  conciseness  is  remarkable." — Law  Magazine. 

*»*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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ESTATE  DUTIES.— Freeth.—  n^  «  Death  Duties." 
ESTOPPEL.— Everest    and    Strode's    Law   of    Estoppel.    By 
LANCELOT  FEILDING  EVBBBOT.  and  Eommn  STRODE.  E«qn».,  BarristerH- 
at-Law.     Second  Edition   by  LANCELOT  FEILDING  EVEREST,   Esq.,. 
Barrister- at-Law.     Demy  8vo.     1907.  2o». 

"  Will  be  of  great  value  to  the  practitioner." — Law  Journal. 
"  A  safe  and  valuable  guide  to  the  difficult  subject  with  which  it  deals.  .  .  . 
An  excellent  book." — Law  Quarterly  Review. 

EVIDENCE.— Bodington.— Fufc"  French  Law." 
Wills'  Theory  and    Practice  of  the  Law  of  Evidence. —  By  WK. 
WILLS,  Esq.,  Barrister -at -Law.     Second  Edition.     By  the  Author 
and THORXTOX LAWKS, E8q.,Barri8ter-at-Law.   DemySvo.   1907.    15*. 
"  For  the  student  it  takes  a  first  place,  and  for  the  practitioner  it  will  be 
found  to  deal  in  clear  and  precise  form  with  every  question  of  evidence  ordinarily 
arising  in  the  conduct  of  a  ca^."—  Lnw  Journal. 

•'  Of  great  ralue.  not  onU  ti  student*  but  to  practitioners  generilly."—  Law 

"  We  heartily  commend  this  new  issue  of  an  excellent  book."— £/<w  Times. 

EVIDENCE  ON  COMMISSION. -Hume-Williams  and 
Macklin's  Taking  of  Evidence  on  Commission  :  including  therein 
Spei'-ial  Examinations,  Letters  of  Request.  Mandamus  and  Examina- 
tion.- before  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E. 
HUMK- WILLIAMS,  Esq..  K.C.,  and  A.  ROSTKB  MACKLIN.  Esq.,  Bar- 
rister-at-Law.  DemySvo.  1903.  \'ls.6d. 

"  An  accurate  and  complete  manual  on  this  important  branch  of  the  law. 
Every  point  that  is  likely  to  occur  in  praftiee  has  been  noted,  and  there  are 
appendices  of  statutes,  rules,  orders,  precedents."  —  L iw  Time*. 

EXAMINATION  GUIDE.  -Barham's  Students'  Text-Book 
of  Roman  Law. — Second  Edition.  By  C.  NICOLAS  BA.RHAX,  Esq., 
Barrister-at-Law.  Demy  12mo.  1908.  3*.  6rf. 

"  A  first  primer  of  Roman  Law  for  the  beginner.  It  is  plain  and  clear, 
is  well  arranged,  and  so  simply  put  that  any  student  can  follow  it." — Lute  Student'* 
Journal. 

EXECUTORS.  -Coffin's  Testamentary  Executor  in  England 
and  Elsewhere.  By  R.  .T.  R.  GOFITN.  Esq.,  Barrister-at-Law. 
Demy  Svo.  1901.  5*. 

Ing  pen's  Concise  Treatise  on  the  Law  relating  to  Executors  and 
Administrators.— By  ARTHUR  ROBERT  INGPEN,  E-«q.,  one  of  His 
Majr-ry'- ('..tinsel.  Royal  Svo.  1908.  I/.  5*. 

"Tne  book  may  be  recommended.  wirJi  confidence,  as  ac  :urate,  practical, 
and  learned."  —  Lam  Q-iartr  /;/  Rrviir.  Jin.  1909. 

•'  The  work  expresses  in  a  concise  form  the  general  principles  of  the  law  relat- 
ing t  i  I'M  i-ut. irs  and  admini-trators Mr.  lugpen  has  undoubtedly  done 

hi.-  work  well,  and  the  present  volume  should  prove  of  great  value."— Laio 

• 

'•  The  work  meets  a  real  want The  work  is  so  carefully  done,  and  with 

such  weight  of  authority  behind  it,  that  it  may  almost  be  taken  as  an  authorita- 
tive -t.it' ment  of  the  law We  can  heartily  recommend  his  work  as  an 

iti valuable  aid  both  to  the  practitioner  and  student." — Law  Jn.. 

Williams'  Law  of  Executors  and  Administrators.  -  Tenth  Edition. 
By  the  Right  Hou.  Sir  ROLAND  VAUOHAN  WILLIAMS  »  Lord  Justice 
of  Appeal,  and  ABTHTTB  ROBEBT  INOPEN,  E.-q.,  <>JKJ  of  Hi*  Majesty's 
Counsel.  2  voln.  Roy.  Svo.  1905.  4/. 

•  w.  i-annot  call  to  mind  any  work  of  recent  times  of  greater  Huthority  than. 
•  Williams  on  Executors.'  It  is  one  of  our  legal  dandies,  and  is  unrivalled  in  the 
width  of  its  range,  the  accuracy  of  its  statements,  and  the  soundnms  of  its  law. 
The  new  edition  is  worthy  of  the  great  reputation  of  the  work,  und  every  prudent 
practitioner  will  do  well  to  possess  himself  of  a  copy." — Late  Times 

••  This  book— the  standard  work  on  its  subject— is  a  storehouse  of  learning  on 
••very  point  of  administration  law,  and  has  been  completfly  brought  up  to  date." 
— 7/i«-  Journal. 

"A  work  which  every  practitioner  should  possess  and  n»  library  should  be 
without." — //iic  Quarterly  R> 

*   *  AU  standard  Law  Work*  are  kept  in  Stoek,  »n  late  calf  and  other  b\nd\ngt. 
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EXECUTORS— continued. 

Williams'  Law  relating  to  Legal  Representatives.  —  Being  a 
Concise  Treatise  on  the  Law  of  Executors  and  Administrators,  as 
modified  by  the  Land  Transfer  Act,  1897.  Second  Edition.  By 
SYDNEY  E.  WILLIAMS,  Esq.,  Barrister-at-Law,  Author  of  "  Law  of 
Account,"  "  Outlines  of  Equity,"  &c.  Demy  8vo.  1908.  9*. 

"  We  can  commend  it  to  both  branches  of  the  profession,  and  more  especially 
to  solicitors." — Law  Times. 

'EXECUTORS  (Corporate).— Allen's  Law  of  Corporate 
Executors  and  Trustees.  By  EENEST  KING  ALLEN,  Esq.,  Bar- 
rister-at-Law. Demy  8vo.  1906.  6s. 

EXTRADITION.—  Biron  and  Chalmers' Law  and  Practice  of 
Extradition.  By  H.  C.  BIEON  and  KENNETH  E.  CHALMERS.  Esqrs., 
Barristers-at-Law.  Demy  8vo.  1903.  \l. 

"A  vei-y  satisfactory  and  practical  collection  of  the  treatus  and  statutes 
relating  to  extradition  and  fugitive  offenders,  with  an  interesting  introduction, 
a  commentary  on  the  text  of  the  statutes  and  tr  aties,  and  a  valuable  alphabetical 
list  showing  what  crimes  are  comprised  in  the  particular  treaties." — La w  Journal. 

FACTORIES  AND  WORKSHOPS.     Rueggand  Mossops 

Law  of  Factories  and  Workshops.     By  A  H,  RUEGG,  Esq.,  K.C., 
and  L.  MOSSOP,  Esq.,  Barrister- at- Law.  Demy  8vo.   1902.      12s.  6d. 

•FARM,  LAW  OF. — Dixon's  Law  of  the  Farm  :  including  the 
Cases'  and  Statutes  relating  to  the  subject ;  aud  the  Agricultural 
Customi-  of  England  and  Wales.  Sixth  Edition.  By  AUBBEY  J. 
SPENCEB,  Esq.,  Barrister-at-Law.  Demy  8vo.  1904.  II.  6*. 

"  A  complete  modern  compendium  on  agricultural  matters."  —  //«?/>  Times. 
Spencer. —  Vide  ''Agricultural  Law." 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures.  Third 
Edition.  By  C.  A.  FEEAED  and  W.  HOWLAND  ROBEETS.  Enqru.,  Bar- 
risters-at -Law.  Demy  8vo.  1883.  18*. 

-FORMS.—  Chitty's  Forms  of  Civil  Proceedings  in  the  King's 
Bench  Division  of  the  High  Court  of  Justice,  and  on  Appeal 
therefrom  to  the  Court  of  Appeal  and  the  House  of  Lords. — 
Thirteenth  Edition.  By  T.  W.  CHITTY,  Esq.,  a  Master  of  the  Supreme 
Court.  HEBBEBT  CHITTY,  Esq.,  Barrister-at-Law,  and  P.  E.  VIZAED, 
Esq.,  of  the  Central  Office.  Royal  8vo.  1902.  II.  16*. 

''The  book  is  accurate,  reliable  and  exhaustive." — Solicitor-'  Journal. 

'•  The  forms  are  practically  exhaustive,  and  the  iiotes  very  good,  so  that  this 
edition  will  be  invaluable  to  practitioners  who.>e  work  is  of  a  litigious  kind." — 
Law  Journal. 

Oaniell's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition,  with  summaries  of  the  Rules  of  the 
Supreme  Court ;  Practical  Notes ;  and  references  to  the  Seventh 
Edition  of  Daniell's  Chancery  Practice.  By  CHAELES  BUENEY, 
B. A.,  a  Master  of  the  Supreme  Court.  Royal  8 vo.  1901.  2/.  10.?. 
"  The  standard  work  on  Chancery  Procedure." — Law  Quarterly  Review. 

Seton. —  Vide  "  Equity." 

Wolstenholme's  Forms  and  Precedents.— Adapted  for  use  under 
the  Conveyancing  Acts  and  Settled  Land  Acts,  1881  to  1890.  Sixth 
Edition.  Royal  8vo.  1902.  II.  Is. 

FRENCH  LAW.- Bodington's  Outline  of  the  French  Law  of 
Evidence. — By  OLIVES  E.  BODINGTON,  Esq.,  Barrister-at-Law. 
Demy  8vo.  1904.  5*. 

Cachard's  French  Civil  Code.  —  By  HENEY  CACHAED,  B.A., 
Counsellor-at-Law  of  the  New  York  Bar,  Licencie  en  Droit  de  la 
Faculte  de  Paris.  Demy  8vo.  1895.  II. 

"*» *  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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FRENCH  LAW 

Goirand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts.—  With  a  Dictionary  of  French  Judicial 
Terms.  Second  Edition.  By  LEOPOLD  GOIRAND,  Licencie  en  Droit. 
Demy  8vo.  1898.  if. 

Goirand's  Treatise  upon  the  French  Law  relating  to  English 
Companies  carrying  on  Business  in  France.  —  By  LEOPOLD 
GOIBAND.  Frenr-h  Solicitor.  Crown  8vo.  1902.  Net,  2*.  6rf. 

Kelly.  —  n«fe  "  Marriage." 

Pellerin's  French  Law  of  Bankruptcy,  and  Winding-np  of  Limited 
Companies,  the  Conflict  of  Laws  arising  therefrom.  By  PIERRE 
PELLEEIN,  Avocat,  of  Paris  and  Lincoln's  Inn.  8vo.  1907.  Net,  2*.  6rf. 

Pellerin's  French  Law  of  Wills,  Probate  Administration  and 
Death  Duties  of  the  Estates  of  Deceased  Englishmen  leaving 
Property  in  France.—  By  PIEEEE  PELLERIN,  Avocat,  of  Pane  and 
Lincoln's  Inn.  Demv  J2mo.  1909.  Xet  2*. 

Sewell's  Outline  of  French  Law  as  affecting  British  Subjects.— 
By  J.  T.  B.  SEWELL,  LL.D.,  Solicitor.  Demy  8vo.  1897.  10*.  6d. 

Wright's  French  Civil  Code  (as  amended  up  to  1906),  translated  into 
English,  with  Notes  Explanatory  and  Historical,  and  Comparative 
References  to  Ensrlish  Law.  By  E.  BLACKWOOD  WEIGHT,  Esq., 
LL.D.,  Chief  Justice  of  Sejchelles.  Royal  8vo.  1908.  I/.  5*. 

FRIENDLY      SOCIETIES.  —  Fuller's     Law     relating     to 

Friendly  Societies.  —  Third  Edition.     By  FRANK  BADEN  FULLKB, 

.,  Barrister-at-Law.  (In  preparation  .) 

GAMBIA.—  Ordinances  of  the  Colony  of  the  Gambia.  With 
Index.  2  Vols.  Folio.  1900.  Ntt\  31. 

GOLD  COAST.—  Ordinances  of  the  Gold  Coast  Colony  and  the 
Rules  and  Orders  thereunder.  2  vols.  Royal  8vo.  1903.  3f.  10*. 

GOODWILL.  —  Allan's  Law  relating  to  Goodwill.  —  By  CHARLES  E. 
ALLAN.M.  A.,  LL.B.,  Esq.,  Barrister-at-Law.  DemySvo.   1889.  7*.  6rf. 
Sebastian.  —  Vide  "Trade  Marks." 

HOUSE  TAX.—  Ellis'  Guide  to  the  House  Tax  Acts,  for  the 
use  of  the  Payer  of  Inhabited  House  Duty  in  England.  —  By 
ARTHUB  M.  ELLIS,  LL.B.  (Lond.),  Solicitor.  Royal  12mo.  1885.  6*. 

HUSBAND  AND  WIFE.  -Lush's  Law  of  Husband  and  Wife. 
Third  Edition.  By  W.  HUSSEY  GBIFFTTH,  Esq.,  Barrister-at-Law. 

(In  preparation.') 

INCOME   TAX.—  Buchan's  Law  relating  to  the  Taxation  of 

Foreign     Income.  —  By    JOHN    BUCHAN,    Esq.,    Barrister-at-Law, 

with  Preface  by  the  Right  Hon.  R.  B.  HALDANK,  K.C.,  M.P.    Demy 

8vo.     1905.  10*.  6rf. 

"  A  text  book  of  great  value."  —  Late  Jtmrnal. 

Ellis'  Guide  to  the  Income  Tax  Acts.  —  For  the  use  of  the  English 

Income  Tax  Payer.     Third  Edition.     By  ABTHUB  M.  KT.T.TH,  LL.B. 

(Lond.),  Solicitor.     Royal  12mo.     1893.  7*.  6rf. 

Fry's    Income    Tax.  —  The    Finance  Act,    1907,  in   its   Relation   to 

Income  Tax.    Second  Edition.    By  T.  HALLETT  FEY,  Esq.,  Barrister- 

at-Law.     Royal  12mo.     1909. 
Robinson's   Law  relating  to    Income  Tax;    with  the  Statutes, 

Forms,  and  Decided  Cases  in  the  Court*  of  England,  Scotland,  and 

Ireland.  —  Second  Edition.     By  ABTH-OB  ROBINSON,  Esq.,  Barrister- 

at-Lnw.     Royal  8vo.     1908.  11.  5*. 

"  A  standard  work  on  the  subject."  —  Law  Journal. 
"  The  book  is  both  practical  and  well  arranfwd."—  Sniiritnrt'  Jr.urnnl. 
Whybrow's  Income  Tax  Tables.—  By  G.  H.  WHYBBOW,  Esq.,  of  the 

Income  Tax  Repayment  Branch,  Somerset  House.  DemySvo.  190/5.  5*. 
"  This  is  a  very  useful  book,  and   will  be  found  of   exceptional  value  to 

bankers,  solicitors,  ofl5  rials  of  public  companies  and  other  prof  esnonal  men." 

Financial  Timfs. 

•,*  All  standard  Late  Work*  are  ktpt  in  Stock,  in  law  calf  and  other  bindings 
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INDIA. — llbert's  Government  of  India, — Second  Edition.  By 
Sir  COTTETPNAY  ILBEET,  K.C.S.T.  Demy  8vo.  1907.  Net,  10s.  6d. 

INDICTMENTS.—  Bowen-Rowlands.—  Vide  "Criminal  Law." 

INLAND  REVENUE.  -  Highmore's  Summary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales.  Including 
Appeals  to  Quarter  Sessions  and  by  Special  Cnse,  and  Proceedings 
by  Collector's  Warrants  for  Recovery  of  Duties  of  Excise  and  Taxes. 
Third  Edition.  By  Sir  N.  J.  HIOHMORE,  Barrister- at- Law, 
Assistant  Solicitor  of  Inland  Revenue.  Roy.  I2mo.  1901.  7*.  6rf. 
Highmore's  Inland  Revenue  Regulation  Act,  1890,  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  und  the  Finance 
Act,  1896,  with  other  Acts:  with  Notes,  Table  of  Cases,  &c.  By 
Sir  NATHANIEL  J.  HIOHMOEK.  Barrister-at-Law,  Assistant  Solicitor 
of  Inland  Revenue.  Demy  8vo.  1896.  7*.  &d. 

INSURANCE. —  Arnould  on  the  Law  of  Marine  Insurance 
and  Average.— Eighih  Edition.  By  EDWARD  Louis  BE  HAET  and 
RALPH  ILIFF  SIMEY,  Esqrs.,  Barristers-at-Law.  2  vols.  Roy.  8vo. 
1909.  3/.  3*. 

"  Arnould's  '  Marine  Insurance'  is  recognised  throughout  the  British  Empire 
and  the  United  States  as  a  ftandard  work  of  almost  judicial  nuthcrity,  and  m 
the  hands  of  its  pre  ent  editrrs  it  is  likely  to  maintain  that  position  and 
strengthen  it.  ...  It  is  not  the  hast  merit  of  the  bcok  that  it  is  well  written, 
atd  in  jroint  of  s'yle.  as  well  as  arrangement,  and  wliability.it  may  fairly  be 
described  as  a  model  treatise."—  Law  Journal,  Feb.  6th.  1S09. 

"Among  the  more  important  matters  which  are  treated  with  special  fulness 
are,  insurable  interest,  warranties,  express  and  implied,  general  and  particular 
average,  and  constructive  total  loss,  and  on  any  of  these  the  work  will  be  found 
to  be  a  mine  of  judicial  precedent  and  actual  practice"—  Solicitors'  Journal. 

De  Hart  and  Simey's  Marine  Insurance  Act,  1906.  With  Notes 
and  an  Appendix.  By  EDWAED  Louis  DR  HAET  and  RALPH  ILIFF 
SIMEY,  Esqrs.,  Barristers-at-Law,  Joint  Editors  of  "Arnould  on 
Marine  Insurance"  and  "Smith's  Mercantile  Law."  Royal  8vo. 
1907.  6.1. 

"  The  notes  to  the  sections  of  the  Act  are  extremely  well  done,  and  the 
references  to  cases  are  full.  .  .  .  We  can  imagine  no  more  useful  guide  to  the 
new  Act." — Law  Journal. 

INTERNATIONAL  LA W.- Dicey.— Tufc"  Conflict  of  Laws." 

Hall's  International  Law.— Fifth  Edition.  By  J.  B.  ATLAY,  Esq., 
Barrister-at-Law.  Demy  8vo.  1904.  Net,  II.  Is. 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 
British  Crown.  By  W.  E.  HALL,  Esq.,  Barrister-at-Law.  Demy 
8vo.  1894.  105.  6d. 

Higgins'  The  Hague  Conference  and  other  International  Con- 
ferences concerning  the  Laws  and  Usages  of  War — Texts  of 
Conventions,  with  Notes. — By  A.  PEABCE  HIGGINS,  M.A.,  LL.D., 
sometime  Scholar  of  Downing  College.  Royal  8vo.  1904.  Net,  3*. 

Holland's  Studies  in  International  Law.— By  THOMAS  EESKINE 
HOLLAND,  D.C.L.,  Barrister-at-Law.  Demy  8vo.  1898.  10s.  6d. 

Holland's  Gentilis  Alberici  de  lure  Belli  Libri  Tres. — Edidit 
T.  E.  HOLLAND,  I.C.D.  Small  4to.,  half  morocco.  I/.  1*. 

Nelson's  Private  International  Law. — By  HORACB  NELSON,  Esq., 
Barrister- at- Law.  Roy.  8vo.  1889.  II.  Is. 

Rattigan's  Private  International  Law. — By  Sir  WILLIAM  HENEY 
RATTIGAN,  LL.D.,  K.C.  Demy  8vo.  1895.  10s.  6d. 

"  Written  with  admirable  clearness."—  Lav  Journal 

Takahashi's  International  Law  applied  to  the  Russo-Japanese 
War.  With  the  Decisions  of  the  Japanese  Prize  Courts.  By  SAKUY& 
TAKAHASHI,  Esq.,  Professor  of  International  Law  in  the  Imperial 
University  of  Tokyo.  Royal  8 vo.  1908.  Net,  \l.  12*. 

Walker's  History  of  the  Law  of  Nations. — Vol.  I.,  from  the  Earliest 
Times  to  the  Peace  of  Westphalia,  1648.     By  T.  A.  WALKEB,  M.A. 
LL.D.,  Esq.,  Barrister-at-Law.     Demy  8vo.      1899.  Net,  10s. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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INTERNATIONAL  LAW— continued. 

Walker's  Manual  of  Public  International  Law.— ByT.  A.  WALKBB, 
M.A.,  LL.D.,  Esq.,  Barrister -at- Law.  Demy  8vo.  IS95.  9*. 

Westlake's  International  Law. — Chapters  on  the  Principles  of  Inter- 
national Law.  By  J.  WBSTLAKB,  K.C.,  LL.D.  DeinySvo.  1894.  10*. 

Westlake's  International  Law. — By  J.  WEST-LAKE,  K.C.,  LL.D. 
Part    I.  Peace.     Demy  8vo.     1904.  Net,  9*. 

Part   II.    War.   Demy  8vo.     1907.  Net,  9*. 

Wheaton's  Elements  of  International  Law  :  Fourth  English 
Edition.  Including  a  translation  of  the  Anglo-French  Agreement. 
By  J.  B.  ATLAY,  M.A.,  Barrister- at- Law.  Royal  8vo.  1904.  \l.  12*. 

"  Wheaton  stands  too  hieh  for  criticism  " — Law  Times. 

"We  congratulate  Mr.  Atlay  on  the  skill  aud  discretion  with  which  he  has 
performed  the  task  of  editing  a  standard  treatise  on  international  law."  -Late 
.Jnurnal. 

INVESTIGATION  OF  TITLE.— Jackson  and  Gosset's  In- 
vestigation of  Title. — Being  a  Practical  Treatise  and  Alphabetical 
Digest  of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
Requisitions.  By  W.  HOWLAND  JACKSON  and  THOEOLD  GOSSKT,  Esqrs. , 
Barristers-at-Law.  Third  Edition.  Bv  W.  HOWLAND  JACKSON, 
Esq.,  Barrister- at- Law.  Demy  8vo.  1907.  15*. 

"The  merits  of  the  b"x>k  are  excellent." — Late  Jou-~nal. 

"  Will  be  of  real  help  to  the  busy  conveyancer  "  —  L  >w  Jfntf.t. 

JUDGMENTS  AND  ORDERS. -Seton.—  Fwfc  "  Equity." 

JURISPRUDENCE.  — Holland's  Elements  of  Jurisprudence. 
—Tenth Edition.  By T.E. HOLLAND, K.C..D.C.L.  8vo.   1906.   Ws.6d. 
Markby's    Elements   of   Law.      Sixth  Edition.      By  Sir  WILLIAM 
MARKET,  D.C.L.     Demy  8vo.     190.5.  12*.  6d. 

JURY  LAWS.  — Huband's  Practical  Treatise  on  the  Law  relat- 
ing to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland. — By  WK.  G.  HUBAND,  Esq., 
Barrister-at-Law.  Royal  8vo.  1896.  Net,  II.  5*. 

JUSTICE  OF  THE  PEACE.— Magistrates'  Cases,  1895  to 
1908. — Cases  relating  to  the  Poor  Law,  the  Criminal  Law, 
Licensing,  and  other  subjects  chiefly  connected  with  the  duties  and 
office  of  Magistrates.  1895—1909.  Each,  net  II. 

*»*  These  Reports,  published   as  part  of  the  Law  Journal  Reports, 
are  issued  Quarterly.  Each  Part,  net  5*. 

Annual  Subscription,  payable  in  advance,  15*.  post  free. 

Magistrate's  General    Practice. — A  Compendium  of  the  Law  and 

Practice  relating  to  Matters  occupying  the  attention  of  Courts  of 

Summary  Jurisdiction,  with  an  Appendix  of  Statutes  and  Rules, 

L;st  of  Punishments,  Ca'endar  for  Magistrates,  &c.     By  CHAELKS 

MILNEB  ATKINSON,  Esq.,  Stipendiary  Magistrate  for  Leeds.     Demy 

8vo.     1909.  Mf. 

"  The  book  is  excellently  produced,  and,  notwithstanding  ita  1,200  odd  pages, 

it  is  as  convenient  in  form  a?  it  is  in  arrangement,  and  may  be  regarded  as  the 

vade  mecum  o;  Practitioners  in  the  Magistrate*'  Courts  "-Law  Jour.,  Mar.  1.".  '<•'.<. 

Wigram's  Justice's  Note-Book. — Containing  a  short  account  of  the 
Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
Eighth   Edition.      By  LEONABD  W.  KEESHAW,   Esq..  Barrister-at- 
Law.     Royal  12mo.     1908.  7*.  6rf. 
"  The  information  given  is  romplete  and  accurate." — Lnv>  Journal. 
"  There  i»  no  better  book  for  a  justice  of  the  peace  to  buy,  to  read,  and  to 
understand." — Law  Times. 

•  t*  All  standard  L<iv  Works  are  kept  in  Stock,  in  Itiw  calf  and  other  bindings. 
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LAND  CHARGES  ACTS.  —  Eaton  and  Purcell's  Land 
Charges  Acts,  1888  and  1900.— A  Practical  Guide  to  Registration 
and  Searches.  By  EENEST  W.  EATON,  Esq.,  and  J.  POYNTZ  PURCELL, 
Esq. ,  of  the  Land  Charges  Department,  Land  Registry.  Royal  1 2mo. 
1901.  Net,  2s.  6d. 

LAND  LAW.— Jenks'  Modern  Land  Law.  By  EDWARD  JENKS, 
Esq.,  Barrister-at-Law.  Demy  8vo.  1899.  15s. 

Jolly. —  Vide  "Covenants." 
Leake. —  Vide  "  Real  Property." 

LAND  TAX. — Bourdin's  Land  Tax. — An  Exposition  of  the  Land 
Tax.  Fourth  Edition.  By  the  late  FREDERICK  HUMPHREYS,  Deputy 
Registrar  of  Land  Tax  ;  and  Digests  of  Cases  decided  in  the 
Courts  by  CHARLES  C.  ATCHISON,  Deputy  Registrar  of  Land  Tax. 
Royal  12mo.  1894.  7*.  Gd. 

Atchison's  Land  Tax. — Changes  Effected  in  the  Processes  of  Assess- 
ment and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (59  &  60 
Viet.  c.  28).  By  CHARLES  C.  ATOHISON,  Deputy  Registrar  of  Land 
Tax.  Royal  12mo.  1897.  (A  Supplement  to  above.)  Net,  2s.  6d. 

LAND  TRANSFER.— Brickdale  and  Sheldon's  Land  Trans- 
fer Acts,  1875  and  1897. — With  a  Commentary  on  the  Sections  oi 
the  Acts,  and  Introductory  Chapters  explanatory  of  the  Acts,  and  the 
Conveyancing  Practice  thereunder ;  also  the  Land  Registry  Rules, 
Forms,  and  Fee  Order,  Orders  in  Council  for  Compulsory  Registra- 
tion, &c.,  together  with  Forms  of  Precedents  and  Model  Registers, 
&c.  By  C.  FORTESCUE  BRICKDALE,  Registrar  at  the  Land  Registry, 
and  W.  R.  SHELDON,  Esqrs.,  Barristers-at-Law.  Second  Edition. 
By  C.  FORTESCUE  BRICKDALE,  Esq.  Royal  8 vo.  1905.  11.  5s. 

"  The  second  edition  of  this  book  will  be  welcomed  by  the  practitioner  whc 
has  to  do  with  registered  land,  or  with  conveyancing  of  any  kind  in  London, 
where  registration  on  sale  is  now  compulsory." — Law  Quarterly  Review. 

' '  Contains  not  only  lengthy  and  valuable  notes  and  annotations  on  the  Land 
Transfer  Acts  and  Rules,  but  also  full  and  separate  dissertations  on  the  law, 
procedure,  and  practice  thereunder." — Law  Times. 

Hogg's  Precedents. —  Vide  "Conveyancing." 

Jennings  and  Kindersley's  Principles  and  Practice  of  Land 
Registration  under  the  Land  Transfer  Acts. — By  A.  R.  G. 
JENNINGS,  LL.B.,  and  G.  M.  KINDERSLEY,  Esqrs.,  Barristers-at- 
Law,  and  of  the  Land  Registry.  Roy.  8vo.  1904.  12s.  6d. 

"  The  principles  and  practice  of  land  registration  are  set  forth  in  a  clear  and 
concise  manner  by  the  authors  in  their  dissertations  and  notes."— Law  Times. 

LANDLORD  and  TENANT.— Redman's  Law  of  Landlord 
and  Tenant, — Including  the  Practice  of  Ejectment.  Fifth  Edition. 
By  JOSEPH  H.  REDMAN,  Esq.,  Barrister-at-Law.  8vo.  1901.  II.  5s. 

"  We  can  confidently  recommend  the  present  edition." — Law  Journal. 

Woodfall's  Law  of  Landlord  and  Tenant. — With  a  full  Collection 

of  Precedents  and  Forms  of  Procedure ;  containing  also  a  collection  of 

Leading  Propositions.     Eighteenth  Edition.     By  W.  H.  Aoos,  Esq., 

Barrister-at-Law.     Roy.  8vo.     1908.  11.  18s. 

"Woodfall  is  really  indispensable  to  the   practising   lawyer,  of    whatever 
degree  he  may  be." — Law  Journal. 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Acts; 
with  Decisions,  Forms,  and  Tables  of  Costs.  Second  Edition.  By 
J.  M.  LIGHTWOOD,  Esq.,  Barrister-at-Law.  DemySvo.  1900.  11.  Is. 

"  A  handy  and  well-arranged  treatise." — Solicitors'  Journal. 

LAW. — Where  to  Look  for  your  Law.  As  set  out  in  the  latest 
Legal  Teit-Books,  Alphabetically  Arranged,  with  Dates  of  latest 

Authorities.     Demy  8vo.     1908.     (120  pages.)  Net,  Is. 

"  A  very  useful  little  guide  book." — Law  Students'  Journal. 
%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindmys. 
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LAW    COURTS.— Balm's    Our    Law   Courts,  including   the 

Rights  and  Duties  of  Judges  and  Lawyers.— With  an  Appendix 

of  useful  Law  Forms.     By  ALEX.  J.  BALM,  Esq.,  Barrister-at-Law. 

Crown  8vo.     1908.  Net,  Zs. 

LAW  JOURNAL  REPORTS.— Edited  by  JOHN  MEWS,  Esq., 

Barrister- at- Law.     Published  monthly.     Annual  Subscription : — 

Reports  and  Public  General  Statutes  Net,  Zl.  4«. 

Reps.  Stats.  &  Mews'  Annual  Digest  (I$»ued  Quarterly)     Net,  Zl.  10*. 

Thin  paper  Edition,  forming1  one  handy  Vol.  for  the  year    Net,  31.  4t. 

Or,  without  the  Statutes  Net,  Zl. 

The  Law  Journal  weekly,  U.  extra. 

Synopsis  of  Contemporary  Reports,  1832  to  1905.        Net,  5s. 

Law  Journal  Quinquennial  Digest. —  J'ide  "  Digests." 

LAW  LIST.  -Law  List  (The).— Comprising  the  Judges  and  Officers 
ot  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveyancers, 
Solicitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts ;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  uuder  the  Bankruptcy  Act,  Law  and  Public- 
Officers  in  England,  Colonial  and  Foreign  Lawyers  with  their 
Kngiinh  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Coni- 
uiisHiouerH  for  taking  Oaths,  Conveyancers  Practising  in  England 
tinder  Certificates  obtained  in  Scotland,  &c.,  &c.  Compiled,  so  far 
a*  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries,  by  H.  F.  BABTLETT,  I.S.O.,  Coutroller  of  Stamps,  and 
Registrar  of  Joint  Stock  Companies,  and  Published  by  the  Authority 
of  the  Commissioners  of  Inland  Revenue  and  of  the  Law  Society. 
1909.  Net,  10*.  6d. 

LAW  QUARTERLY  REVIEW. -Edited  by  Sir  FBKDKBICX 

POLLOCK,  Bart.,  D.C.L.,  LL.D.      Vola.  I.— XXIV.  (with  General 

Indices  to  Vols.  I.  to  XX.)     Royal  8vo.     1885-1908.  Each,  12*. 

<^f  Annual  Subscript  iott  post  fret  12*.  6d.,  net.     Single  numbers,  each  5*. 

"A  little  criticism,  a  few  quotations,  and  a  batch  of  anecdotes, 
afford  a  sauce  that  makes  even  a  quarter's  law  reporting  amusing 
reading." — Laic  Journal. 

"The  greatest  of  legal  quarterly  reviews  .  .  .  the  series  of 
•  Notes  '  always  so  entertaining  and  illustrative,  not  merely  of  the 
learning  of  the  accomplished  jurist  (the  Editor)  but  of  the  grace 
of  language  with  which  such  learning  can  be  unfolded."  —  Lav  Jour. 

LAWYER'S  ANNUAL   LIBRARY 

(1)  The  Annual   Practice.  — SNOW,   BUKNKY,  and  STEINOKB. 

(2)  The  A.  B   C.  Guide  to  the  Practice.— STBINOBB. 

(3)  The  Annual  Digest.  -Mcrws.     (Al\<>  Iwfd  Quarterly.} 

(4)  The  Annual  Statutes.— HAXBUEY  Aoos 

(5)  The  Annual  County  Court   Practice.  —SHYLY. 

(6)  The  Magistrate's  General  Practice.  —  A- KINS  •x. 

jjjf  Annual  Subscription  payable  »/*  advance,  (a)  Fur  Complete  Series,  as 
above,  delivered  on  the  day  of  publication,  net,  '11.  18*.  (b)  Nos.  1,  2, 
3,  4,  and  6  only,  net,  21.  8*.  (//A.  B.  C.  GUIDE  is  not  wanted  2s.  &d. 
may  be  deducted  from  subscription  to  series  (a)  or  (b).  (e)  Nos.  3,  4,  5, 
and  6  only,  net,  21.  5*.  If  MAGISTE  \TE'S  GENEBAL  PEACTICE  it  not 
wanted  10*.  may  be  deducted  from  any  serie-i.)  (Carriage  extra,  2«.)  Full 
prospectus  forwarded  on  application. 

LAWYER'S  COMPANION.—  Vide" Diary." 
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LEADING  CASES.- Kenny,  Radcliffe  &  Miles.    Vide  "Torts." 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.  With 
Notes.  By  W.  S.  SHIELEY,  Esq.,  Barrister-at-Law.  Eighth  Edition. 
By  RICHARD  WATSON,  Esq.,  Barrister-at-Law.  DemySvo.  1908.16*. 

"  This  new  edition  upholds  in  every  way  the  high  standard  of  excellence  with 
which  this  work  is  very  rightly  associated." — Lav  Students'  Journal. 

"  The  selection  is  very  large,  though  all  are  distinctly  '  Leading  Cases,'  and 
the  notes  are  by  no  means  the  least  meritorious  part  of  the  work."—  Law  Journal. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law. 
With  Notes.  By  HENET  WABBUETON,  Esq.,  Barrister-at-Law. 
Fourth  Edition.  Demy  8vo.  1908.  12s.  6d. 

"  The  cases  have  been  well  selected,  and  arranged.  .  .  .  We  consider  that 
it  will  amply  repay  the  student  or  the  practitioner  to  read  both  the  cases  and  the 
notes." — Justice  of  the.  Peace. 

LEGAL  HISTORY.— Deans' Student's  Legal  History.— Second 
Edition.  By  R.  STOEET  DEANS,  Esq.,  Barrister-at-Law.  DemySvo. 
1905.  6*. 

LEGAL  INTERPRETATION.- Beal's  Cardinal  Rules  of 
Legal  Interpretation.  — Collected  and  Arranged  by  EDWAED  BEAL, 
Esq.,  Barrister-at-Law.  Second  Edition.  Royal  8vo.  1908.  I/. 

"This  uspful  compilation  of  rulfs  and  judicial  dicta  on  questions  of  interpre- 
ta'ion  of  decisions  <  oatracts.  deeds,  wills,  and  statutes  has  come  to  be  recognised 
as  a  ready  means  of  tefeieoce  to  the  law  on  the  subject."  —  Law  Journal. 

LEGISLATIVE  METHODS. -llberts  Legislative  Methods 
and  Forms. — By  Sir  COUBTENAY  ILBEET,  K.C.S.I.,  C.I.E.,  Parlia- 
mentary Counsel  to  the  Treasury.  DemySvo.  1901.  16*. 

LEXICON.—  Vide  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  Libel  and  Slander :  and  of  Actions  on  the 
Case  for  Words  causing  Damage,  with  the  Evidence,  Procedure, 
Practice,  and  Precedents  of  Pleadings,  both  in  Civil  and  Criminal 
Cases.  Fourth  Edition.  By  W.  BLAKK  ODOKES,  LL.D.,  one  of  His 
Majesty's  Counsel,  and  J.  BEOMLEY  EAMES,  Esq.,  Barrister-at-Law. 
Royal  8vo.  1905.  \l.  12s. 

"A  standard  and  exhaustive  tnatist-  on  the  law  of  defamation  and  allied 
topi*." — Law  Quarterly  Review. 

"  The  most  scientific  of  all  our  law  books In  its  new  dress  this  volumt- 

is  secure  of  an  appreciative  professional  welcome." — Lou-  Times. 

LICENSING.— Slocombe's  Licensing  Act,  1904,  Simply  Stated. 
—  Second  Edition.  By  ALFEED  J.  SLOCOMBE,  County  Borough  Police 
Court,  Huddersfield.  Demy  8vo.  1905.  Net,  '2s. 

Talbot's  Law  and  Practice  of  Licensing.— Being  a  Digest  of  the 
Law  regulating  the  Sale  by  Retail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes,  Rules  and  Forms.  Second  Edition.  By 
GEOEOE  JOHN  TALBOT,  Esq.,  Barrister-at-Law.  Royal  l'2mo. 
190o.  10,v.  Gd. 

LIGHT. —  Vtde  "Easements." 

LIGHT  RAILWAYS.—  H*  "Tramways." 

LOCAL  AND  MUNICIPAL  GOVERNMENT.  Bazal- 
getteand  Humphreys'  Law  relating  to  County  Councils.— Third 
Edition.  By  GEORGE  HUMPHREYS,  Esq.  Royal  8vo.  1889.  In.  6d. 
Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  By  O.NOKMAN  BAZAXGKTTH and  G.  HUMPHREYS, 
Esqrs.,  Barristers -at -Law.  Sup.  royal  8vo.  ISSfc.  Published  at 
31.  3».  Reduced  to  net,  20s. 
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LOCAL  TAXATION  LICENCES.— Highmore's  Law  and 
Practice  relating  to  the  Duties  on  the  Local  Taxation 
Licences  transferred  to  County  Councils  in  England  and  Wales 
as  from  the  1st  January,  1909,  under  the  provisions  of  section  6  of 
the  Finance  Act,  1908,  and  an  Order  in  Council  issued  thereunder; 
together  with  the  Circular  of  the  Local  Government  Board,  the 
Regulations  of  the  General  Post  Office,  &c.  Second  Edition.  By 
Sir  NATHANIEL  J.  HIGHMORE,  of  the  Middle  Temple,  Barrister-at- 
Law,  Solicitor  for  His  Majesty's  Customs,  and  from  1890  to  1903 

Assistant  Solicitor  of  Inland  Revenue.     Demy  8vo.     1 909.  6s. 

"  It  is  so  clearly  and  concisely  written  that  the  non-legal  mind  will  find  it 
easy  to  understand  and  of  invaluable  a-sistance.  An  admirable  example  of  what 
a  legal  handbook  ought  to  be." — Late  Times. 

LONDON  BUILDING  ACTS.— Cohen's  London  Building 
Acts,  1 894  to  1 905.  With  Introductions  and  Notes,  and  the  Bye- 
Laws,  Regulations  and  Standing  Orders  of  the  Council,  &c.,  &c.  By 

E.  ARAKIE  COHEN,  Esq.,  Barrister-at- Law.     Royal  8 vo.     1906.     25*. 
"  The  work  is  a  decided  acquisition  to  t>  e  library  of  the  local  government 
lawyer,  and  may  be  safely  recommended  as  a  guide  to  the  difficulties  of  the 
Building  Acts." — Law  Times. 

Craies'  London  Building  Act,  1894;  with  Introduction,  Notes, 
and  Index,  and  a  Table  showing  how  the  Former  Enactments 
relating  to  Buildings  have  been  dealt  with. — By  W.  F.  CRATES,  Esq., 
Barrister-at  Law.  Royal  8vo.  1894.  5*. 

LONDON  LOCAL  GOVERNMENT.  —  Hunts  London 
Local  Government.  The  Law  relating  to  the  London  County 
Council,  the  Vestries  and  District  Boards  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  By  JOHN  HUNT, 
Ksq.,  Barrister-at-Law.  2  vols.  Royal  8vo.  1897.  3J.  3*. 

LUNACY. — Heywood  and  Massey's  Lunacy  Practice. —  Part  I.: 
DISSEETATIOXS.  Forms  and  Precedents.  Parts  II.  &  III.  :  THE 
LUNACY  ACTS,  1890  AND  1891,  and  RTTLES  FULLY  ANNOTATED,  and  an 
Appendix,  with  Precedents  of  Bills  of  Costs.  Third  Edition.  By 
N.  ABTHUB  HEYWOOD  and  ARNOLD  S.  MASSEY,  Esqre.,  Solicitors,  and 
RALPH  C.  ROMEB,  Esq.,  First  Class  Clerk  in  the  Office  of  the  Masters 

in  Lunacy.     Eoyal  8vo.     1907.  II.  5*. 

"  In  its  new  and  more  valuable  form  the  work  should  be  very  welcome  to  all 
who  have  to  do  with  this  branch  of  law." — Law  Times. 

"  In  its  enlarged  f  rm  the  work  deserves  the  favour  of  the  legal  profession." 

—  Law  Journal. 

MAGISTRATES'  PRACTICE  and  MAGISTERIAL 
LAW.—  l'>dt  "Justice  of  the  Peace." 

MARINE   INSURANCE. -  Fufe  "Insurance." 

MARITIME  DECISIONS.-  Douglas'  Maritime  Law  Deci- 
sions.- Compiled  by  ROBT.  R.  DOUGLAS.  Demy  8vo.  1888.  It.  6d. 

MARRIAGE.  — Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  OLTVEE  E.  BomNOTOu,  Esq.,  Barrister-at- 
Law,  Licencie  en  DroitdelaFacultede  Paris.  Roy.  Svo.  1895.  II.  l». 

MARRIED  WOMEN'S  PROPERTY.  Lush  s  Married 
Women's  Rights  and  Liabilities  in  relation  to  Contracts,  Torts, 
and  Trusts.  By  MONTAGUE  LUSH,  Esq.,  Barrister-at-Law,  Author 
of  "The  Law  of  Husband  and  Wife."  Royal  12mo.  1887.  5*. 
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MASTER  AND  SERVANT.-  Macdonell's  Law  of  Master 
and  Servant.  Being  a  Treatise  on  the  Law  Relating  to  Contracts 
of  Service,  Apprenticeship,  and  Employment.  Part  I.  Common 
Law.  Part  II.  Statute  Law.  —  By  Sir  JOHN  MACDONELL,  LL.D., 
C.B.,  a  Master  of  the  Supreme  Court.  Second  Edition.  By 
EDWABD  A.  MITCHELL  INNES,  Esq.,  K.C.  Royal  8vo.  1908.  II.  5s. 

"  The  participation  of  the  learned  author  in  the  preparation  of  this  edition 
of  his  standard  work  will  maintain  its  high  authority  as  the  leading  book  on 
the  subject."  —  Law  Journal. 

"  The  rep  tat'on  of  the  original  work  is  not  only  upheld  but  is  considerably 
increased  by  the  able  pi^aration  of  the  new  <  dition."  —  Law  Times. 

MEDICAL  PARTNERSHIPS.  -  Barnard  and  Stocker's 
Medical  Partnerships,  Transfers,  and  Assistantships.—  By 
WILLIAM  BABNABD,  Esq.,  Barrister-  at-  Law,  and  G.  BEBTBAM  STOCKEB, 
Esq.,  Managing  Director  of  the  Scholastic,  Clerical  and  Medical 
Association  (Limited).  Demy  8vo.  1895.  10*.  6d. 

MERCANTILE  LAW.—  Smith's  Compendium  of  Mercantile 
Law.  —  Eleventh  Edition.  By  EDWABD  Louis  DE  HABT,  M.A., 
LL.B.,  and  RALPH  ILIFF  SIMEY,  B.A.,  Esqrs.,  Barristers-at-Law. 

2  vols.     Royal  8vo.     1905.  '21.  2*. 

"  Of  the  greatest  value  to  the  mercantile  lawyer."—  Law  Times. 
"  One  of  the  most  scientific  treatises  extant  on  mercantile  law."  —  Sniiritors'  Jl. 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law.—  With  Notes.  By  O.  D.  TTTDOE,  Esq.,  Barrister-  at-  Law. 
Third  Edition.  Royal  8vo.  1884.  21.  2*. 

MERCHANDISE  MARKS  ACT.  —  Payn's  Mercnandise 
Marks>  Act,  1887.  —  By  H.  PAYN,  Barrister-at-Law.  Royal  12mo. 
1888.  3*.  6d. 

MINES  AND  MINING.—  Cockburn.—  Fi<fe  "Coal." 

MONEY-LENDERS  AND  BORROWERS.     Alabasters 

Money-Lenders  and  Borrowers.  —  The  Law  relating  to  the 
Transactions  of  Money-Lenders  and  Borrowers.  By  C.  GBENVIILE 
ALABASTEE,  Esq.,  Bar  ister-at-Law.  Demy  8vo.  1908.  6*. 

MORALS  AND  LEGISLATION.-  Bentham's  Introduction 
to  the  Principles  of  Morals  and  Legislation.—  By  JEBEMY  BEN- 
THAH,  M.A.,  Bencher  of  Lincoln's  Inn.  Crown  8vo.  1879.  6*.  6d. 

MORTGAGE.—  Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage. —  Second  Edition.  By  W.  F.  BEDDOES,  Esq.,  Barrister-at- 
Law.  8vo.  l&OS.  12*.  6d. 


"In  looking  over  its  concise  pages  and  clearly  expre.-sed  propositions,  one 
sees  that  it  is  exactly  the  sort  of  guide  the  conveyancer  needs  for  reference."— 
Saturday  Review. 

Coote's  Treatise  on  the  Law  of  Mortgages.  —  Seventh  Edition. 
By  SYDNEY  EDWABD  WILLIAMS,  Esq.,  Barrister-at-Law,  Author  of 
"The  Law  relating  to  Legal  Representatives,"  "The  Law  of 
Account,"  &c.  2  vols.  Royal  8vo.  1904.  3/.  3*. 

"The  work  is  very  complete,  and  as  a  standard  book  is  one  to  which  the 
lawyer  may  turn  for  almost  any  point  he  netds  in  connection  with  its  subjeit."  — 
Law  Students'  Journal. 

"It  is  essentially  a  practitionei  's  book,  and  we  pronounce  it  'one  of  the 
best.'  "  —Lnw  Xotes, 

MOTOR  CARS.  —  Bonner  and  Farrant's  Law  of  Motor  Cars, 

Hackney  and  other  Carriages.  —  An  Epitome  of  the  Law,  Statutes, 

and  Regulations.     Second  Edition.     By  G.  A.  BONNES  and  H.  G. 

FAEEANT,  Esqrs.,  Barristers  -at  -Law.     Demy  8vo.     1904.        12*.  6rf. 

"  Carefully  revised  and  brought  up  to  date."  —  Law  Times. 
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NAVY.  — Manual  of  Naval  Law  and  Court  Martial  Procedure; 
in  which  is  embodied  Thring's  Criminal  Law  of  the  Navy,  and  an 
Appendix  of  Practical  Forms. — By  J.  E.  R.  STKPHENS,  Esq., 
Barrister-at-Law,  C.  E.  GIFFOBD,  Esq.,  C.B.,  Fleet  Paymaster, 
Royal  ^avy,  and  F.  HARRISON  SMITH,  Esq.,  Staff  Paymaster, 
Royal  Navy.  Demy  8vo.  1901.  15*. 

NEGLIGENCE.  -Smith's  Treatise  on  the  Law  of  Negligence. 
Second  Edition.  By  HORACE  SMITH,  Esq.  «vo  1884.  12*.  6d. 

NIGERIA  LAWS.— Gollan's  Northern  Nigeria  Law.  Royal 
8vo.  1905.  -21.  2*. 

Richards'   Table   of  Offences   of  Southern  Nigeria.     By  E.  A. 

SPEED,  Esq..  A.-G.  Southern  Nigeria.    Royal  8vo.    1908.    Net,  3s.  9d. 

Speed's  Laws  of  Southern   Nigeria.     2  vols.     Royal  8vo.     1908. 

Net,  II.  10*. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 
Trial  of  Actions  at  Nisi  Prius. — Eighteenth  Edition.  ByMATJBica 
POWELL,  Esq.,  Barrister-at-Law.  2  vols.  DemySvo.  1907.  21.  2*. 

'•An   indispensable    work  of    reference   for    the    practitioner." — Solicitor*' 
Journal. 

"  A  vast  and  closelv  packed  itorehoniw  of  information." — Law  Journal. 
"  Invaluable  to  a  Nisi  Prius  practitioner." — Law  Quarterly  Review. 

NOTARY. — Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England. — With  a  full  collection  of  Precedents.  Sixth 
Edition.  By  JAMES  CRANSTOU:*,  Esq.,  Barrister-at-Law.  DemySvo. 
1901.  .  II.  5*. 

"The  book  is  an  eminently  practical  one,   and  contains  a   very  complete 
collection  of  notarial  precedents." — Law  Journal. 

OATHS.— Stringer's  Oaths  and  Affirmations  in  Great  Britain 
and  I  reland  ;  being  a  Collection  of  Statutes,  Cases,  and  Forms,  with 
Notes  and  Practical  Directions  for  the  use  of  Commissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Procedure  and  Offices  attached  thereto.  By 
FBANCIS  A.  STBINGKH,  of  the  Central  Office,  Royal  Courts  of  Justice, 
one  of  the  Editor*  of  the  "Annual  Practice."  Second  Edition. 
Crown  8vo.  1893.  4*. 

"  Indispensable  to  all  commissioners." — rioiicuori?  JmtnuU. 

ORANGE  RIVER.— The  Statute  Law  of  the  Orange  River 
Colony.—  Translated.  Royal  8vo.  1901.  21.  2*. 

OTTOMAN  CIVIL  LAW.— Grigsby's  Medjelle.  or  Ottoman 
Civil  Law.— Translated  into  English.  By  W.  E.  GBIGSBY.  LL.D., 
Esq.,  Barrister-at-Law.  Demy  8vo.  1895.  II.  Is. 

PARISH  LAW.  — Humphreys'  Parish  Councils.  — The  Law 
relating  to  Parish  Councils.  Second  Edition.  By  GEOEOE  Hun- 
PHEKYS,  Esq.,  Barrister-at-Law.  Royal  8vo.  1895.  10*. 

Steer's  Parish  Law.  Being  a  Digest  of  the  Law  relating  to  the 
Civil  and  Ecclesiastical  Government  of  Parishes  and  the  Relief  of  the 
Poor.  Sixth  Edition.  By  W.  H.  MACNAMARA,  Esq.,  Assistant 
Master  of  the  Supreme  Court.  Demy  8vo.  1899.  It 

PARTNERSHIP.— Aggs'    Limited    Partnerships    Act,    1907. 

With  Rules  and  Form.s  thereunder.     By  W.  HAJTBTTBY  AGGS,  Esq., 

Barrister-at-Law.     Royal  8vo.     1908.     '  Net,  Is.  6d. 

Pollock's  Digest  of  the  Law  of  Partnership.     With  an  Appendix 

of  Forms.     Eighth   Edition.      By  Sir   FREDERICK    POLLOCK.    Bart., 

Barrister-at-Law,  Author  of  "  Principle*  of  Contract,"   "The Law 

of  Torts,"  &c.     DemySvo.     1908.  10*. 

"  Of  the  execution  of  the  -work  we  can  speak  in  terms  of  the  highest  praise. 

The  language  is  simple,  concise,  and  clear."— L«tc  Ma,/- 

"  Praiseworthy  in  design,  scholarly  and  complete  in  execution."— .Sar.  Review. 
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PATENTS.— Edmunds'  Law  and  Practice  of  Letters  Patent  for 
Inventions. — By  LEWIS  EDMUNDS,  Esq.,  K.C.  Second  Edition.  By 
T.  M.  STEVENS,  Esq.,  Barrister-at-Law.  Roy.  8vo.  1897.  II.  12*. 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidated  with  an  Index.  Second  Edition.  By  LEWIS 
EDMUNDS,  Esq.,  K.C.,  D.Sc.,  LL.B.  Imp.  8vo.  1895.  Net,  2*.  6d. 

Johnson's  Patentees'  Manual. — Sixth  Edition.  By  JAMES  JOHN- 
SON, Esq.,  Barrister-at-Law  ;  and  J.  HENEY  JOHNSON.  Solicitor  and 
Patent  Agent.  Demy  8vo.  1890.  10s.  6d. 

Johnson's  Epitome  of  Patent  Laws  and  Practice.  Third  Edition. 
Crown  8vo.  1900.  Net,  2s.  6d. 

Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inventions. 
With  Dissertations  and  Copious  Notes  on  the  Law  and  Practice.  By 
ROBEET  MOEEIS,  Esq.,  Barrister-at-Law.  Royal  8vo.  1887.  II.  5». 

Rushen's  Critical  Study  of  the  Form  of  Letters  Patent  for 
Inventions. — By  PEECY  C.  RTTSHEN,  Esq.,  Chartered  Patent  Agent. 
Demy  12mo.  1908.  Net,  3s.  Qd. 

Thompson's  Handbook  of  Patent  Law  of  all  Countries. — By 
WM.  P.  THOMPSON.  Fourteenth  Edition.  12mo.  1908.  Net,  2s.  6d. 

Thompson's  Handbook  of  British  Patent  Law.  Fourteenth  Edition. 
12mo.  1908.  Net,  6d. 

PAWNBROKING.— Attenborough's    Law    of    Pawnbroking, 
with  the  Pawnbrokers  Act,  1872,  and  the  Factors  Act,  1889, 
and  Notes  thereon.  By  CHAELESL.  ATTENBOEOTTGH,  Esq.,  Barrister- 
at-Law.     Post  8vo.     1897.  Net,  3*. 
PEERAGE  LAW.  — Palmer's  Peerage  Law  in  England.   With 
an  Appendix  of  Peerage  Charters  and  Letters  Patent  (in  English). 
By  Sir  FEANCIS  BEATIFOET  PALMEE,  Bencher  of  the  Inner  Temple, 
Author  of  "  Company  Precedents,"  &c.    Royal  8vo.     1907.     12s.  6d. 
PLEADING. — Bullen  and  Leake's  Precedents  of  Pleadings  in 
Actions  in  the  King's  Bench  Division  of  the  High  Court  of 
Justice,  with  Notes,     Sixth  Edition.     By  CYEIL  DODD,  Esq.,  K.C., 
and  T.  WILLES  CHITTY,  Esq.,  Barrister-at-Law,   a  Master  of  the 
Supreme  Court.     Royal  8vo.     1905.  II.  18s. 
"  The  standard  work  on  modern  pleading." — Law  Journal. 

Eustace's  Practical  Hints  on  Pleading.— By  ALEX.  ANDEESON 
EUSTACE,  Esq.,  Barrister-at-Law.  Demy  8vo.  1907.  5*. 

"  Especially  useful  to  young1  solicitors  and  students  of  both  branches  of  the 
legal  profession." — Law  Times,  May  11,  1907. 

Odgers'  Principles  of  Pleading  and  Practice  in  Civil  Actions  in 
the  High  Court  of  Justice.— Sixth  Edition.  By  W.  BLAZB 
ODOEES,  LL.D.,  K.C.,  Recorder  of  Plymouth,  Author  of  "A  Digest 
of  the  Law  of  Libel  and  Slander."  Demy  8vo.  1906.  12s.  6rf. 

"  The  student  or  practitioner  who  desires  instruction  and  practical  guidance 
in  our  modern  system  of  pleading  cannot  do  better  than  possess  himself  of 
Mr.  Odgers'  book." — Law  Journal. 

POISONS. — Reports  of  Trials  for  Murder  by  Poisoning. — With 
Chemical  Introductions  and  Notes.  By  G.  LATHAM  BEOWNE,  Esq., 
Barrister-at-Law,  andC.  G.  STEWAET,  Senior  Assistant  in  the  Labo- 
ratory of  St.  Thomas's  Hospital,  &c.  Demy  8vo.  1883.  12».  6d. 

%*  All  standard  Law  Work*  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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POLICIES.— Farrer. —  Vide  "Vendors  and  Purchasers." 

POOR  LAVS/  SETTLEMENT.— Davey's  Poor  Law  Settle- 
ment and  Removal,  By  HEEBERT  DAVEY,  Ei-q.,  Barrister-at- 
Law.  Demy  8vo.  1908.  9«. 

"  Will  be  found  invaluable  by  legul  and  political  students  of  the  complex 
fabric  of  our  Poor  Laws."—  Oxford  Chronicle. 

"The  law  of  the  subject  is  most  industriously  and  lucidly  set  out  in  this 
volume." — The  Spectator. 

POWERS.  —  Farwell  on  Powers. — A  Concise  Treatise  on  Powers. 
Second  Edition.  By  GEOBGE  FABWELL,  Esq.,  Q.C.  (now  a  Lord 
Justice  of  Appeal),  assisted  by  W.  B.  SHELDON.  Esq..  Barrister- 
at-Law.  Royal  8vo.  1893.  \l.  5*. 

PRINCIPAL  AND  AGENT —Wright's  Law  of  Principal  and 
Agent.  By  E.  BLACKWOOD  WEIGHT,  Esq.,  Barrister-at-Law.  Second 
Edition.  Demy  8vo.  1901.  18*. 

as  an  accu- 
Journal. 

PRIVY  COUNCIL  LAW.— Wheeler's  Privy  Council  Law:  A 
Synopsis  of  all  the  Appeals  decided  by  the  Judicial  Committee  (includ- 
ing Indian  Appeals)  from  1876  to  1891.  By  GEOBGE  WHEELEB,  Esq., 
Barrister-at-Law,  and  of  the  Judicial  Department  of  the  Privy 
Council.  Royal  8 vo.  1893.  II.  11*.  6rf. 

PRIZE  CASES.— Reports  of  Prize  Cases  determined  in  the 
High  Court  of  Admiralty,  before  the  Lords  Commissioners 
of  Appeals  in  Prize  Causes,  and  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  from  1745  to  1859.— Edited  by 
E.  S.  ROSCOE,  Esq.,  Barrister-at-Law  and  Admiralty  Registrar. 
2  Vols.  Royal  8vo.  1905.  Net,  21.  10*. 

"We  gladly  acknowledge  the  excellent  judgment  with  which  Mr.  Roscoe 
has  performed  his  task.  The  English  Prize  Cases  will  be  a  boon  to  the  student 
of  international  law,  and  in  times  of  naval  warfare  to  the  practitioner." — Law 

Jim 

PROBATE.  — Nelson's  Handbook  on  Probate  Practice  (Non- 
Contentious),  (Ireland). — By  HOWABD  A.  NELSON,  Esq.,  Barrister- 
at-Law.  Demy  8vo.  1901.  12*.  6d. 

Powles  and  Oakley  on  Probate.— Fourth  Edition.  Part  I.  THE 
LAW.  By  L.  D.  POWLES,  Esq.,  Barrister-at-Law,  District  Probate 
Registrar  for  Norwich.  Part  II.  THE  PRACTICE.  Contentious 
Practice.  By  W.  M.  F.  WATEBTON,  Esq.,  Barrister-at-Law,  of  the 
Probate  Registry,  Somerset  House.  Non-Contentious  Practice.  By 
E.  LOVELL  MANSBKIDOK,  Esq.,  of  the  Probate  Registry,  Somerset 
House.  Demy  8vo.  1906.  II.  10*. 

"  This  is  a  practical  book  by  practical  men,  and  a  very  complete  guide  to  the 
law  and  practice  of  probate." — Solicitors'  Journal. 

PROPERTY.— See  also  "  Real  Property." 

Raleigh's  Outline  of  the  Law  of  Property.— DemySvo.    IS90.  Is.Qd. 

Strahan's  General  View  of  the  Law  of  Property. —Fifth  Edition. 

By  J.  A.  STBAHAN,  assisted  by  J.  SINCLAIB  BAXTER,  Esqrs.,  Barris- 

ters-at-Law.     Demy  8vo.     1908.  12*.  6d. 

"  The  student  will  not  easily  find  a  better  general  view  of  the  law  of  property 
than  that  which  is  contained  in  this  book." — Solicitors'  Journal. 

"  We  know  of  no  better  book  for  the  class-room." — Law  Times. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings. — Including  Hints  as  to  the  Summoning  and  Management 
of  them,  and  a«  to  the  Duties  of  Chairman,  &c.,  &c.,  and  Rules  of 
Debate.  Third  Edition.  By  GEORGE  F.  CHAMBBBS,  Esq.,  Barrister- 
at-Law.  Royal  8vo.  1907.  Net,  2*.  &d. 

•»•  All  standard  Law  Workx  are  kept  in  Stock,  in  law  calf  and  other  binditujt. 
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QUARTER  SESSIONS.— See  also  "Criminal  Law." 

Pritchard's  Quarter  Sessions. — The  Jurisdiction,  Practice,  and 
Procedure  of  the  Quarter  Sessions  in  Judicial  Matters,  Criminal, 
Civil,  and  Appellate.  Second  Edition.  By  JOSEPH  B.  MATTHEWS 
and  V.  GEAHAM  MILWAED,  Esqrs.,  Barristers-at-Law.  Demy  8vo. 
1904.  Published  at  11.  11s.  6d.  ;  reduced  to  net,  15*. 

RAILWAY  RATES.— Darlington's  Railway  Rates  and  the 
Carriage  of  Merchandise  by  Railway. — ByH.  R.  DARLINGTON, 
Esq.,  Barrister-at-Law.  Demy  8vo.  1893.  II.  5*. 

Russell's  Railway  Rates  and  Charges  Orders.  The  Law  under 
the  Railway  Rates  and  Charges  Orders  Confirmation  Acts,  1891  and 
1892,  and  the  Railway  and  Canal  Traffic  Act,  1894,  with  Explanatory 
Notes  and  Decisions. — By  HAEOLD  RUSSELL,  Esq.,  Barrister-at-Law. 
Royal  8vo.  1907.  10*.  6d. 

"  Useful  both  to  the  officials  of  railway  companies  and  to  the  latter' s 
customers." — Yorkshire  Post. 

"  Every  branch  of  the  subject  is  treated  in  a  clear  and  succinct  manner." — 
Western  Morning  News. 

RA1LW AYS. —Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  BALFOUB 
BROWNE,  Esq.,  one  of  His  Majesty's  Counsel,  and  FEANK  BALFOUB 
BEOWNE,  Esq.,  Barrister-at-Law.  Royal  8vo.  1899.  '11.  2*. 

"  Contains  in  a  very  concise  form  the  whole  law  of  railways." — The  Times. 

"  It  is  difficult  to  find  in  this  work  any  subject  in  connection  with  railways 
which  is  not  dealt  with." — Law  Times. 

"  Practitioners  who  require  a  comprehensive  treatise  on  railway  law  will  find  it 
indispensable." — Law  Journal 

Disney's  Law  of  Carriage  by  Railway.— Second  Edition.  By  HENBY 
W.  DISNEY,  Esq.,  Barrisfer-at-Law.  Demy  Kvo.  1909.  7*.  6d. 

"  We  can  commend  it  to  all  students  of  this  branch  of  the  law."— Law  Xotes. 

"  A  very  interesting  and  useful  epitome  of  the  branch  of  law  to  which  it 
relates."  —  Solicitors'  Journal. 

"  Contains  much  useful  information,  and  can  be  cordially  recommended  to 
the  lawyer." — Law  Times. 

Powell's  Relation  of  Property  to  Tubw  Railways. — By  MAUEICE 
POWELL,  Ei-q.,  Barrister-at-Law.  Demy  8vo.  1903.  Net  Is.  6d. 

RATES  AND  RATING.  — Castle's  Law  and  Practice  of 
Rating.-  Fourth  Edition.  By  EDWAED  JAMES  CAOTLB.  Esq.,  one 
of  His  Majesty's  Counsel,  &c.  Royal  8vo.  1903.  11.  5s. 

"  A  compendious  treatise,  which  has  earned  the  goodwill  of  the  Profession  on 
account  of  its  conciseness,  its  lucidity,  and  its  accuracy." — Late  Times. 

Hamilton  and  Forbes'  Digest  of  the  Statutory  Law  relating  to 
the  Management  and  Rating  of  Collieries. — For  the  use  of 
Colliery  Owners,  Viewers  and  Inspectors.  By  H.  B.  HANS 
HAMILTON  and  UBQUHABT  A.  FOEBES,  Esqrs.,  Barristers-at-Law. 
Demy  8vo.  1902.  Xet,  17*.  6d. 

"  An  eminently  practical  work." — Law  Times. 

REAL  PROPERTY.— Carson's  Real  Property  Statutes,  com- 
prising, among  others,  the  Statutes  relating  to  Prescription,  Limita- 
tion of  Actions,  Married  Women's  Property,  Payment  of  Debts  out 
of  Real  Estate,  Wills,  Judgments,  Conveyancing,  Settled  Land, 
Partition,  Trustees.  Being  a  Tenth  Edition  of  Shelford'sReal  Property 
Statutes.  By  T.  H.  CAESON,  Esq.,  K.C.,  and  H.  B.  BOMPAS.  Esq., 
Barrister-at-Law.  Royal  8vo.  1902.  11.  15*. 

"  Absolutely  indispensable  to  conveyancing  and  equity  lawyers." 
''The  labours  of  tne  editor  and  assistant-editor  must  have  been  immense,  and 
the  congratulations  of  both  branches  of  the  profession  on  the  production  of  such 
a  useful  work,  so  skilfully  prepared,  are  earned  by  both  editors  and  publishers." 
— Law  Notes. 

"*^*  All  standard  Late  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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REAL  PROPERTY— continued. 

De  Villier's  History  of  the  Legislation  concerning  Real  and 
Personal  Property  in  England  during  the  Reign  of  Queen 
Victoria.— Crown  8vo.  1901.  3*.  Qd. 

Digby's  History  of  the  Law  of  Real  Property.  Fifth  Edition. 
Demy  8vo.  1897.  12*.  6rf. 

Leake's  Digest  of  the  Law  of  Property  in  Land.— Second  Edition. 
By  A.  E.  RANDALL,  Esq.,  Barrister-at-Law,  Editor  of  "  Leake  on 
Contracts,"  &c.  Royal  8vo.  1909.  (Nearly  ready.}  20*. 

Lightwood's  Treatise  on  Possession  of  Land  :  with  a  chapter  on 
the  Real  Property  Limitation  Acts,  1833  and  1874. — By  JOHN  M. 
LIGHTWOOD,  Esq.,  Barrister-at-Law.  Demy  8vo.  1894.  15*. 

Maclaurin's  Nature  and  Evidence  of  Title  to  Realty.  A  His- 
torical Sketch.  By  RICHARD  C.  MACLAURIN,  ESQ.,  of  Lincoln's  Inn. 
Demy  8vo.  1901.  10*.  6d. 

Shelford's  Real  Property  Statutes. —  ride  "  Carson." 

Smith's  Real  and  Personal  Property. — A  Compendium  of  the  Law 
of  Real  and  Personal  Property,  primarily  connected  with  Con- 
veyancing. Designed  as  a  Second  Book  for  Students,  and  as  a 
Digest  of  the  most  useful  learning  for  Practitioners.  Sixth  Edition. 
By  the  AUTHOR  and  J.  THUSTRAM,  LL.M.,  Barrister-at-Law.  2  vols. 
Demy  8vo.  1884.  11.  2*. 

"  A  book  which  he  (the  student)  may  read  over  and  over  again  with  profit  and 
pleasure." — Law  Times. 

Strahan.—  Vide  "  Property." 

REGISTERED  LAND.—  Vide  "Land  Transfer"  and  "York- 
shire Registries." 

REGISTRATION.-  Rogers.—  Vide"  Elections." 
Fox  and  Smith's  Registration  Cases.     (1886—1895.)    Royal  8vo. 

Calf,  net,  21.  10s. 

Smith's  (C.  Lacey)  Registration  Cases.  Vol.  I.  (1895—1905.) 
Royal  8vo.  Calf,  net,  21.  14*. 

%*  Parts  sold  separately.     Prices  on  application. 

Smith's  (C.  Lacey)  Registration  Cases.    Vol.  II.,  Part  I.     (1906— 
1907.)  Roy.  8vo.  Net,  5s.  Part  II.  (1907—1908.)  Roy.  8vo.  Net,  5*. 
REPORTS.—  Vide  "English  Reports." 

REQUISITIONS  ON  TITLE.  —  Dickins.—  Vide  "Convey- 
ancing1." 

REVERSIONS. — Farrer. —  Vide  "Vendors  and  Purchasers." 
RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The 
Statute  Law  relating  to  Rivers  Pollution,  containing  the  Rivers  Pollu- 
tion Prevention  Acts,  1876  and  1893,  together  with  the  Special  Acts  in 
force  in  the  West  Riding  of  Yorkshire  and  the  County  of  Lancaster, 
and  Practical  Forms.  Second  Edition.  By  CHARLES  JOSEPH 
HAWORTH,  Solicitor,  B.A.  (Cantab.),  LL.B.  (London).  Roy.  12mo. 
1906.  Net,  10*.  Qd. 

ROMAN  LAW.— Abdy  and  Walker's  Institutes  of  Justinian, 
Translated,  with  Notes,  by  J.  T.  ABDY,  LL.D.,  and  the  late  BRYAN 
WALKER,  M.A.,  LL.D.  Crown  8vo.  1876.  16*. 

Abdy  and  Walker's  Commentaries  of  Gaius  and  Rules  of  Ulpian. 
With  a  Translation  and  Notes,  by  J.  T.  ABDY,  LL.D.,  late  Regius 
Professor  of  Laws  in  the  University  of  Cambridge,  and  the  late 
BRYAN  WALKER,  M.A.,  LL.D.  New  Edition  by  BRYAN  WALKKB. 
Crown  8vo.  1885.  16». 

Barham's  Students'  Text-Book  of  Roman  Law. — Second  Edition. 
By  C.  NICOLAS  BARHAM,  Esq.,  Barrister-at-Law.  Demy  12mo. 
1908.  3*.  6d. 

"  A  collection  of  notes,  clearly  and  simply  expressed,  upon  the  principal  topics 
of  Roman  Law  as  they  are  stated  in  the  Institutes  of  Gaius  and  Justinian. 
Neatly  arranged,  and  forms  a  complete  outline  of  the  subject." — Law  Notes. 

Goodwin's  XII.  Tables. — By  FBBDKBICK  GOODWIN,  LL.D.  London. 

Royal  12mo.     1886.  3».  6d. 

\*  All  standard  Law  Work*  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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ROMAN  LAW— continued. 

Grueber's  Lex  Aquilia. — The  Roman  Law  of  Damage  to  Property: 
being  a  Commentary  on  the  Title  of  the  Digest  "  Ad  Legem  Aqui- 
liam"  (ix.  2).  With  an  Introduction  to  the  Study  of  the  Corpus 
Juris  Civilis.  By  EEWIN  GBUEBEB,  Dr.  Jur.,  M.A.  8vo.  1886.  10s.  6d. 

Holland's  Institutes  of  Justinian. — Second  Edition.  Extra  fcap. 
8vo.  1881.  o*. 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian.—Demy  8vo.  1881.  14*. 

Monro's  Digest  of  Justinian. — Translated.  By  C.  H.  MONEO,  M.A. 
Vol.  I.  Royal  8vo.  1904.  Net,  12*. 

Monro's  Digest  IX.  2.  Lex  Aquilia.  Translated,  with  Notes,  by 
C.  H.  MONEO,  M.A.  Crown  8vo.  1898.  5s. 

Monro's  Digest  XIX.  2.  Locati  Conduct!.  Translated,  with  Notes, 
by  C.  H.  MONEO,  M.A.  Crown  8vo.  1891.  5s. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notes,  by 
C.  H.  MONEO,  M.A.  Crown  8vo.  1893.  5*. 

Monro's  Digest  XLI.  1,  De  Adquirendo  Rerum  Dominio.  Trans- 
lated, with  Notes,  by  C.  H.  MONEO,  M.A.  Crown  8vo.  1900.  5s. 

Moyle's  Imperatoris  lustiniani  Institutionum  Libri  Quattuor. — 
Fourth  Edition.  Demy  8vo.  1903.  16*. 

Moyle's  Institutes  of  Justinian.  Translated  into  English. — Fourth 
Edition.  Demy  8vo.  1906.  6s. 

Poste's  Elements  of  Roman  Law. — By  Gaius.  With  a  Translation 
and  Commentary.  Fourth  Edition.  Demy  8vo.  1904.  Net,  16*. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  con- 
taining an  -.account  of  its  composition  and  of  the  Jurists  used  or 
referred  to  therein.  By  H.  J.  ROBT,  M.A.  Demy  8vo.  1886.  9*. 

Roby's  Justinian's  Digest. — Lib.  VII.,  Tit.  I.    De  Usufructu,  with 

a  Legal  and  Philological  Commentary.      By  H.  J.  ROBY,  M.A. 

Demy  8vo.     1884.  9s. 

Or  the  Two  Parts  complete  in  One  Volume.     Demy  8vo.  18*. 

Roby's  Roman  Private  Law  in  the  Times  of  Cicero  and  of  the 
Antonines. — By H.J. ROBY, M.A.  2vols.  DemySvo.  1902.  Net,BOs. 

Sohm's  Institutes  of  Roman  Law. — Third  Edition.  Demy  8vo. 
1907.  Net,  16s. 

Walker's  Selected  Titles  from  Justinian's  Digest— Annotated  by 
the  late  BBYAN  WALKEB,  M.A.,  LL.D. 

Parti.  Mandati  vel  Contra.  Digest  xvn.  i.  Crown  8vo.   1879.  5*. 

Part  III.    De  Condictionibus.      Digest    xn.    1    and   4 — 7,   and 

Digest  xm.  1 — 3.     Crown  8vo.     1881.  6s. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 
Collected  and  annotated  by  BBYAN  WALKEB,  M.A.,  LL.D.  Crown 
8vo.  1877.  6*. 

WhewelPs  Grotius  de  Jure  Belli  et  Pads,  with  the  Notes  of  Bar- 

beyrac  and  others  ;  accompanied  by  an  abridged  Translation  of  the 

Text,  by  W.  WHEWBLL,  D.D.     3  vols.     Demy  8vo.     1853.          12*. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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RULING  CASES.— Campbell's  Ruling  Cases.— Arranged, 
Annotated,  and  Edited  by  ROBKET  CAMPBELL,  of  Lincoln's  Inn,  Esq., 
Barrister- at- Law,  Advocate  of  the  Scotch  Bar,  assisted  by  other 
Members  of  the  Bar.  With  American  Notes  by  IRVING  BROWNB, 
formerly  Editor  of  the  American  Reports,  the  Hon.  LEONARD  A. 
JONES,  A.B.,  LL.B.  (Harv.),  with  Supplemental  Volume  to  1907  by 
JAMES  T.  KEEN.  Royal  8vo.  1894-1908.  Complete  in  27  Volumes. 
Half  vellum,  gilt  top.  Price  for  the  set,  net,  261. 

%*  The  Volumes  sold  separately,  net,  each  11.  5s. 


I. — Abandonment— Action. 
II. — Action— Amendment. 
III. — Ancient  Light— Banker. 
IV.— Bankruptcy— Bill  of  Lading. 
V.— Bill  of  Sale— Conflict  of  Laws. 
VI.— Contract. 
VII. — Conversion — Counsel. 
Vlll.-Criminal  Law— Deed. 
IX.— Defamation  —  Dramatic  and 


XIV.— Insurance— Interpretation. 
XV.— Judge— Landlord  and  Tenant. 
XVI. — Larceny — Mandate. 
XVII.— Manorial  Right-Mistake. 
XVIII. — Mortgage— Negligence. 
XIX. — Negligence— Partnership. 
XX.— Patent. 

XXI.— Payment— Purchase  for  Value 
without  Notice. 


Musical  Copyright.  XXII.— Quo  Warranto — Release. 

X.— Easement— Estate.  XXIII.— Relief— Sea. 


XI. — Estoppel —Execution. 
XII. — Executor— Indemnity. 
XIII. — Infant— Insurance. 


XXIV. — Search  Warrant— Telegraph. 

XXV.— Tenant-Wills. 

XXVI. — Table  of  Cases ;  Index. 


XXVII. — Supplementary  Volume,  bringing  the  Work  down  to  1907. 

tfHIS  SERIES  PRESENTS- 

The  best  English  Decisions  (in  full), 
From  the  earlier  Reports  to  the  present  time, 
Grouped  under  topics  alphabetically  arranged. 
UNDER  EACH  TOPIC  IS  GIVEN— 

A  "  Rule  "  of  law  deduced  from  the  cases ; 
The  early  or  "  leading  "  case  (in  full) ; 
English  notes  abstracting  collateral  cases  ; 
American  notes. 

THE  OBJECT  OF  THE  SERIES  IS- 

To  state  legal  principles  clearly, 

Through  cases  of  accepted  authority, 
With  sufficient  annotation 

To  aid  the  application  of  these  principles 

to  any  given  state  of  facts. 
"  The  Series  has  been  maintained  at  a  high  level  of  excellence." — 

The  Times. 

EXTRACTS  FROM  PRESS  NOTICES. 

"  A  Cyclopaedia  of  law  ....  most  ably  executed,  learned,  accurate,  clear, 
concise ;  but  perhaps  its  chief  merit  is  that  it  impresses  on  us  what  the  practising 
English  lawyer  is  too  apt  to  forget -that  English  law  really  is  a  body  of  prin- 
ciples."—  The  British  Review. 

"  One  of  the  most  ambitious,  and  one  of  the  most  generally  useful  legal  works 
which  the  present  century  has  produced."—  Literature. 

"  A  perfect  storehouse  of  the  principles  established  and  illustrated  by  our 
case  law  and  that  of  the  United  States." — Law  Times. 

"  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the 
greatest  credit  on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute 
the  high-water  mark  of  the  science  of  book-making."— Saturday  Review. 

"  A  work  of  unusual  value  and  interest." — Solicitors'  Journal. 

"  The  English  Ruling  Cases  seem  generally  to  have  been  well  and  carefully 
chosen,  and  a  great  amount  of  work  has  been  expended.  .  .  .  Great  accuracy 
and  care  are  shown  in  the  preparation  of  the  Notes."— Law  Quarterly  Review. 

Supplemental  Tallinn . 

"Those  who  have  included  in  their  library  Mr.  Campbell's  collection  of 
leading  cases  will  find  this  an  indispensable  addition  to  the  series,  for  it  contains 
all  the  new  matter — English  and  American  — which  has  grown  up  round  the 
selected  authorities  since  the  issue  of  the  original  twenty-six  volumes."— Law 
Journal,  August  1st,  1908. 

%*  All  ttandard  Law  Wurks  are  kept  in  Stock,  in  law  calf  and  other  binding*. 


32  STEVENS  AND  SONS,  LIMITED, 

SALES.— Blackburn  on  Sales.    A  Treatise  on  the  Effect  of  the 

Contract  of  Sale  on  the  Legal  Rights  of  Property  and  Possession  in 

Goods,  Wares,  and  Merchandise.      By  Lord  BLACKBURN.     2nd  Edit. 

By  J.  C.  GrBAHAM,  Esq.,  Barrister-at-Law.  Royal  8vo.   1885.     11.  In. 

*#*  A  new  ^Edition  is  in  preparation. 

SALVAGE. — Kennedy's  Treatise  on  the  Law  of  Civil  Salvage. 
— By  The  Right  Hon.  Lord  Justice  KENNEDY,  a  Lord  Justice  of 
Appeal.  Second  Edition.  By  A.  R.  KENNEDY,  ESQ.,  Barrister-at- 
Law.  Royal  8vo.  1907.  15s. 

"  The  whole  subject  is  explained  in  the  present  work  in  a  manner  at  once 
lucid  and  interesting." — Solicitors'  Journal,  June  8,  1907. 

SETTLED  LAND. —  Vide  "  Conveyancing "  and  "  Forms." 

SHERIFF  LAW. — Mather's  Compendium  of  Sheriff  and  Exe- 
cution Law.  Second  Edition.  By  PHILIP  E.  MATHEE,  Solicitor  and 
Notary,  formerly  Under-Sheriff  of  Newcastle-on-Tyne.  Royal  8vo. 
1903.  \L  10*. 

"  "We  think  that  this  book  will  be  of  very  great  assistance  to  any  persons  who 
may  fill  the  positions  of  high  sheriff  and  under-sheriff  from  this  time  forth.  The 
whole  of  the  legal  profession  will  derive  great  advantage  from  having  this- 
volume  to  consult." — Law  Times. 

SHIPPING.— Carver.—  Vide  "  Carriers." 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty, 
and  Insurance  Law,  down  to  the  end  of  1897. — By  REGINALD 
Q-.  MAESDEN,  Esq.,  Barrister-at-Law,  Author  of  "The  Law  of 
Collisions  at  Sea."  Royal  8vo.  1899.  ll.  10*. 

Pulling's  Shipping  Code;  being  the  Merchant  Shipping  Act,  1894 
(57  &  58  Viet.  c.  60).  With  Introduction,  Notes,  Tables,  Rules, 
Orders,  Forms,  and  a  Full  Index. — By  ALEXANDEB  PULLING,  Esq., 
Barrister-at-Law.  Royal  8vo.  1894.  Net,  Is.  6d. 

Temperley's  Merchant  Shipping  Acts. — By  ROBEET  TEMPEELEY, 
Esq.,  Barrister-at-Law.  Second  Edition,  comprising  the  Merchant 
Shipping  Acts,  1894  to  1907,  with  Notes,  and  an  Appendix  of  Orders 
in  Council,  Rules  and  Regulations,  Official  Forms,  &c.  By  the 
AUTHOE  (now  a  Solicitor  of  the  Supreme  Court),  and  HUBEET  Sorer  AST 
MOOEE,  Esq.,  Barrister-at-Law,  assisted  by  ALFEED  BUCKNILL,  Esq., 
Barrister-at-Law.  Royal  8vo.  1907.  11.  10s. 

"  The  book  is  a  monument  of  industry,  careful  comparison,  and  exact 
knowledge,  and  nothing  has  been  spared  to  make  the  Acts  intelligible  to  all 
willing  to  understand  them,  but  to  many  of  whom,  perhaps,  opportunity  for 
prolonged  study  is  denied." — Law  Quarterly  Review,  January,  1908. 

SIERRA  LEONE.— Rules  of  the  Supreme  Court  of  the 
Colony  of  Sierra  Leone.  Royal  8vo.  1908.  Net,  3s.  6d. 

Ordinances  of  the  Colony  of  Sierra  Leone. — Vol.  I.  1811 — 1899. 
Royal  8vo.  1908.  Net,  2*.  6d. 

SLANDER.— Odgers.— Fwfe  "Libel and  Slander." 
SMALL     HOLDINGS.— Aggs'    Small    Holdings    and    Allot- 
ments Act,  1907.     With  Explanatory  Introduction  and  Notes. — 
By  W.  HANBUEY  AGGS,  Esq.,  Barrister-at-Law.     Royal  8vo.     1908. 

Net,  Is.  6d. 

Johnson's  Small  Holdings  and  Allotments. — Second  Edition. 
By  GrEOBGE  AETHUE  JOHNSON,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1909.  Net,  16s. 

Spencer's  Small  Holdings  and  Allotments  Act,  1908.  With 
Explanatory  Notes.  By  A.  J.  SPENCEE,  Esq.,  Barrister-at-Law, 
Author  of  "  Agricultural  Holdings  Acts,  &c."  (In  the  press.} 

SOLICITORS.  —  Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.    With  an  Appendix  of  Statutes 
and  Rules,  the  Colonial  Attornies  Relief  Acts,  and  Notes  on  Appoint- 
ments open  to  Solicitors,  and  the  Right  to  Admission  to  the  Colonies, 
to  which  is  added  an  Appendix  of  Precedents.     Third  Edition.     By 
A.  COEDEEY,  Esq.,  Barrister-at-Law.     Demy  8vo.     1899.         11.  It. 
"  The  leading  authority  on  the  law  relating  to  solicitors." — Law  Journal. 
"  A  complete  compendium  of  the  law." — Law  Times. 
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SPECIFIC  PERFORMANCE.  — Fry's  Treatise  on  the 
Specific  Performance  of  Contracts.  By  the  Right  Hon.  Sir 
EDWAED  FEY.  Fourth  Edition.  By  W.  D.  RAWLINS,  Esq.,  K.C. 
Royal  8vo.  1903.  \l.  16*. 

"  The  leading  authority  on  its  subject." — Law  Journal. 

"  Mr.  Rawlins  has  acquitted  himself  of  his  responsible  task  with  signal 
ability." — Law  Times. 

STAMP  LAWS. — Highmore's  Stamp  Laws. — Being  the  Stamp 
Acts  of  1891  :  with  the  Acts  amending  and  extending  the  same, 
including  the  Finance  Act,  1902,  together  with  other  Acts  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Cases ;  also  an 
Introduction,  and  an  Appendix  containing  Tables  showing  the  com- 
parison with  the  antecedent  Law.  Second  Edition.  By  Sir  NATHANIEL 
JOSEPH  HIGHMOEE,  Assistant-Solicitor  of  the  Inland  Revenue.  Demy 
8vo.  1902.  10*.  6d. 

"  The  rec<'gnized  work  on  the  subject." — Law  Quarterly  Review. 

"  This  edition,  like  the  former  one,  will  be  found  of  the  greatest  use  by 
solicitors,  officers  of  companies,  and  men  of  business." — Law  Journal. 

"A  very  comprehensive  volume,  fulfilling  every  requirement."— Justice  of 
thr  Peace. 

"  Mr.  Highmore's  '  Stamp  Law-"'  leaves  nothing  undone."—  The  Civilian. 

STATUTES,  and  vide  "  Acts  of  Parliament." 

Chitty's  Statutes.- The  Statutes  of  Practical  Utility,  from  the 
earliest  times  to  1894,  with  Supplemental  Volumes  to  1907  inclusive. 
Arranged  in  Alphabetical  and  Chronological  Order:  with  Notes  and 
Indexes.  Fifth  Edition.  By  J.  M  LKLT,  Esq.,  Barrister-at-Law. 
Royal  8vo.  15  Volumes.  1894-1907.  Ml.  17*. 

Supplementary  Volume,  1895  to  1901.  Consolidated  with 

Index.  May  be  had  separately.  11.  2*. 

Supplementary  Volume,  1902  to  1907.  With  Index.  Maybe 

had  separately.  21.  2*. 

"To  those  who  already  possess  'Chitty's  Statutes'  this  new  volume  ia 
indispensable." — Law  Notes. 

Annual  Supplement  for  1908.  (In  the  press.) 

Annual  Supplements.  Separately:— 1895,  6*.  1896,10*.  1897,5*. 

1898,  7*.  6d.    1899,  7*.  6d.    1900,  7s.  6d.    1901,  7*.  6d.     1902,  Is.  6d. 

1903,  7*.  6rf.    1904,7*.  6^.    1905,  7*.  6d.    1906,  7*.  6d.    1907, 10*.  Gd. 

"It  ia  a  book  which  no  public  library  should  be  without." — 
Spectator. 

"A  work  of  permanent  value  to  the  practising  lawyer." — Solicitor*' 
Journal. 

"  Indispensable  in  the  library  of  every  lawyer." — Saturday  Review. 

"To  all  concerned  with  the  laws  of  England,  Chitty's  Statutes  of 
Practical  Utility  are  of  essential  importance,  whilst  to  the  practising 
lawyer  they  are  an  absolute  necessity." — Law  Times. 

"The  lawyer's  Bible  is  the  '  Statutes  of  Practical  Utility' — that 
they  are  his  working  tools,  even  more  than  accredited  text-books  or 
'authorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  'Statutes  of  Practical  Utility'  at  his  elbow  on  the 
bench  he  was  apprehensive  of  no  difficulties  which  might  arise." — 
The  Times. 

STATUTE  LAW.— Wilberforce  on  Statute  Law.  The  Principles 
which  govern  the  Construction  and  Operation  of  Statutes.  By  E. 
WILBHEFOECE,  Esq.,  a  Master  of  the  Supreme  Court.  1881.  1S». 
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STOCK  EXCHANGE.  — Schwabe  and  Branson's  Treatise 
on  the  Laws  of  the  Stock  Exchange. —By  WALTEE  S  SCHWABS 
and  G.  A.  H.  BEANSON,  Esqrs.,  Barristers-at-Law.  Demy  8vo. 
1905.  \1s.  6d. 

"  This  book  gives  a  clear  and  comprehensive  account  of  the  constitution  of 
the  London  Stock  Kxchange  and  of  the  nature  of  Stock  Exchange  transactions, 
as  well  as  of  the  legal  rules  applicable  in  respect  thereof  ."—Law  Quarterly  lieview. 

"A  clear  and  practical  account  of  'he  method  in  which  the  business  of  the 
Stock  Exchange  is  conducted, and  of  the  law  relating  thereto."-  Law  Times. 

"  The  best  guide  we  know  to  the  nature  of  Stock  ExcbaDge  transactions."— 
The  Spectator. 

"  That  the  treati>e  will  be  acceptahle  to  lawyers  and  laymen  alike  we  have  no 
doubt.  We  have  satisfied  ourselves  that  the  legal  portion  is  a  sound,  and  in  all 
respects  satisfactory,  piece  of  work." — Law  Journal. 

SUCCESSION.— Holdsworth  and  Vickers  Law  of  Succes- 
sion, Testamentary  and  Intestate.  Demy  8vo.  1899.  \0s.6d. 

SUMMARY  CONVICTIONS.-Paley'sLawand  Practice  of 
Summary  Convictions  under  the  Summary  Jurisdiction  Acts, 
1848 — 1899;  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic 
tion  Rules,  1886,  and  Forms.— Eighth  Edition.  By  W.  H. 
MACNAMAEA.  Esq.,  a  Master  of  the  Supreme  Court,  and  RALPH 
NEVILLE,  Esq.,  Barrister-at-Law .  Demy  8vo.  1904.  II.  5s 

TAXPAYERS'  GUIDES.—  Vide  "House,"  "Income,"  and 
•'  Land  Tax." 

THEATRES    AND    MUSIC     HALLS. -Geary's    Law    of 

Theatret  and  Music  Halls, including  Contracts  and  Precedents 
of  Contracts.—  By  W.  N.  M.  GEABY,  J.P.  With  Historical  Introduc- 
tion. By  JAMKt  WILLIAMS,  Esq.,  Barrister-at-Law.  8vo.  1885.  6*. 

TITLE.- Jackson  and  Gosset. —  Vide  "  Investigation  of  Title." 

TORTS. — Addison  on  Torts. — A  Treatise  on  the  Law  of  Torts  ;  or 
Wrongs  and  their  Remedies.  Eighth  Edition.  By  WILLIAM  EDWAED 
GOBDON,  Esq.,  and  WALTEE  HTTSSEY  GBIFFITH,  Esq.,  Barristers-at- 
Law.  Royal  8vo  1906.  II.  18s. 

"As  a  prsctic"!  guide  to  the  statutory  and  case  law  of  torts  the  present 
edition  will  b*-  found  very  reliable  and  complete." — Solicitors'  Journal. 

"  '  Addison  on  Torts '  is  ess'ntially  the  practitioner's  text-book.  The  learned 
editors  have  done  their  work  exceedingly  well,  and  the  eighth  edition  of 
'Addison'  » ill  no  doubt  enjoy  the  favour  of  the  legal  profession  in  as  hi<h  a 
degree  as  any  of  its  predecessors." — Law  Journal. 

"  The  eighth  e  Htion  is  the  most  important  that  has  been  issued  of  late  years, 
mainly  because  it  supplies  a  want  that  has  been  widely  felt  in  regard  to  negli- 
gence and  illegal  distress.  Chapter  I.  ha->  been  entirely  recast,  and  numerous 
changes  will  be  found  throughout  the  text.  It  is  b..t  natural  that  this  edition 
should  be  larger  than  its  predecessors,  but  this  increase  is  fully  justified  in  every 
•way." — Law  Times. 

Bigelow's    Law    of    Torts. — By    MELVTLLB    M.    BIOKLOW,    Ph.D. 

Harvard.     Thirl  Edition.     Demy  8vo.     1908.  12s.  6d. 

Kenny's  Selection  of  Cases  Illustrative  of  the  English  Law  of 

Torts.-  By  C.  S.   KENNT,  LL.D.,  Barrister-at-Law.     Demy  8vo. 

1904.  Net,  12s.  6d. 
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T  O  R  TS  —  continued. 

Pollock's  Law  of  Torts:  a  Treatise  on  the  Principles  of  Obligations 
arising  from  Civil  Wrongs  in  the  Common  Law.  Eighth  Edition. 
By  Sir  FREDERICK  POLLOCK,  Bart.,  Barrister- at- Law.  Author  of 
"Principles  of  Contract,"  "  A  Digest  of  the  Law  of  Partnership," 
&c.  Demy  8vo.  1908.  II.  5«. 

"  Concise,  logically  arranged,  and  accurate."— Law  Timet. 

"  Incomparably  the  best  work  that  has  been  written  on  the  subject. " — 
Literature. 

"  A  book  which  is  well  worthy  to  stand  beside  the  companion  volume  on 
'Contracts.'  Unlike  so  many  law-books,  especially  on  this  subject,  it  is  no  mere 
digest  of  cases,  but  bears  the  impress  of  the  mind  of  the  writer  from  beginning 
to  end." — Law  Journal. 

Radcliffe  and  Miles'  Cases  Illustrating  the  Principles  of  the 
Law  of  Torts.  — By  FRANCIS  R.  Y.  RADCLIFFE,  Esq.,  K.C.,  and 
J.C.  MILES.  Esq.,  Barrister  at-Law.  Demy  8vo.  1904.  Net,  12*.  6d. 

TRADE  MARKS. — Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registration,  and  matters  connected  therewith,  including  a 
chapter  on  Goodwill ;  the  Patents,  Designs  and  Trade  Marks  Acts, 
1883-8,  anil  the  Trade  Marks  Rules  and  Instructions  thereunder; 
with  Forms  and  Precedents ;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Enactments:  the  United  States  Statutes,  1870-82, 
and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  United 
States,  1877.  By  LKWIS  Born  SEBASTIAN,  Esq.,  Barrister-at-Law. 
Fourth  Edition.  By  the  Author  and  HARRY  BAIRD  HEJOONO,  Esq., 
Barrister- at-Law.  Royal  8vo.  1899.  II.  10*. 

*0*  A  new  Edition  is  in  preparation. 

"  Stands  alone  as  an  authority  upon  the  law  of  trade-marks  and  their  regis- 
tration."— Lnw  Journal. 

"  It  is  rarely  we  come  across  a  law  book  which  embodies  the  results  of  years 
of  careful  investigation  and  practical  e*i>erience  in  a  branch  of  law,  or  that 
can  be  unhesitatingly  appealed  to  as  a  standard  authority  This  is  what  can  be 
mud  of  Mr.  Sebastian's  nook." — Sfiliritnrs*  Journal. 

Sebastian's  Law  of  Trade  Mark  Registration  under  the  Trade 
Marks  Act,  1905. — By  LEWIS  BOTD  SEBASTIAN,  Esq.,  Barrister- 
at-Law.  Royal  8vo.  1906.  7*.  6d. 

"Mr.  Sebastian  has  written  a  brief,  though  instructive,  Introduction  to  the 
Act  of  1905,  which  has  consolidated  and  amended  the  law  relating  to  the  Regis- 
tration of  Trade  Marks,  and  his  notes  are  clear  and  adequate." — Law  Journal. 

Sebastian's  Digest  of  Cases  of  Trade  Mark,  Trade  Name, 
Trade  Secret,  Goodwill,  &c.,  decided  in  the  Courts  of  the  United 
Kingdom,  India,  the  Colonies,  and  the  United  States  of  America. 
By  LEWIS  BOYD  SEBASTIAN,  Esq.,  Barrister-at-Law.  8vo.  1879.  \l.  It. 

"  Will  be  of  very  great  value  to  all  practitioners  who  have  to  advise  on  matter* 
connected  with  trade  marks  " — Snlifitort'  Journal. 

TRADE  UNIONS.  —  Assinder's  Legal  Position  of  Trade 
Unions.  By  G.  F.  ASSINDEB,  Esq.,  Barrister-at-Law.  Demy 
12mo.  1P05.  Net,  2*.  6d. 

"  In  this  little  work  Mr.  Assinder  has  with  great  clearness  and  ability  sketched 
the  legal  position  of  trade  unions." — Law  Journal. 

Draper's  Trade  Unions  and  the  Law.— By  WARWICK  H.  DEAFER, 
Esq.,  Barrister-at-Law.  Demy  8vo.  1906.  Net,  6d. 

Pennant's  Trade  Unions  and  the  Law. — By  D.  F.  PENNANT,  Esq., 

Barrister-at-Law.     Royal  12mo.     1905.  5*. 
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TRAMWAYS.—  Robertson's  Law  of  Tramways  and  Light  Rail- 
way;: in  Great  Britain  (3rd  Edition  of  Button's  "Trarnvaj  Acts 
of  the  United  Kingdom  ") :  comprising  the  Statutes  relating  to  Tram- 
ways and  Light  Rail^ayi?  in  England  and  Scotland,  with  full 
Notes  ;  the  Tramways  and  Light  Rnihvays  Rules  ;  the  Regulations, 
By-Laws  and  Memoranda  issued  by  the  Board  of  Trade ;  the 
Standirg  Order*  of  Parliament ;  the  General  Orders  under  the 
Private  Legislation  Procedure  (Scotland)  Act,  1899  ;  and  Disser- 
tations on  Locus  Standi  and  Rating.  By  G.  STTJABT  ROBEETSON, 
M.A.,  Esq.,  Barrister-at-Law.  Royal  8vo.  1903.  II.  5*. 

TRANSVAAL.— Transvaal  Proclamations,  1900—1902.  Re- 
vised. 1904.  Svo.  II.  5s 

TRUSTEES  (Corporate).— Allen's  Law  of  Corporate  Exe- 
cutors and  Trustees.  By  ERNEST  KINO  ALLEN,  Esq.,  Barrister- 
at-Law.  Demy  8vo.  1906.  6s. 

TRUSTS  AND  TRUSTEES.— Ellis' Trustee  Acts,  including 
a  Guide  for  Trustees  to  Investments.  By  ABTHTJB  LEE  ELLIS,  Esq., 
Barrister-at-Law.  Sixth  Edition.  By  L.  W.  BYENE,  Esq.,  Barrister- 
at-Law.  Roy.  12mo.  1903.  6*. 

Godefroi's  Law  Relating  to  Trusts  and  Trustees.— By  the  late 
HENET  GODEFEOI,  of  Lincoln's  Inn.  Esq..  Barrister-at-Law.  Third 
Edition.  By  WHITMOEE  L.  RICHAEDS  and  JAMES  I.  STIBLING,  Esqrs., 
Barristers-at-Law.  Royal  8vo.  1907.  II.  18*. 

"  There  is  the  same  scrupulous  attention  to  every  detail  of  trustees'  rights  and 
duties,  the  game  critical  analysis  of  all  the  nuances  of  trusts  and  other  equitable 
i  t>  rests,  the  same  careful  comparison  of  all  the  decisions — sometimes  apparently 
coi  flicting — on  the  different  branches  of  this  complicated  subject,  which  made 
p.  eviouf  editions  so  useful  even  to  the  expert." — Law  Journal. 

UNITED  STATES.— Stimson's  Law  of  the  Federal  and  State 
Constitutions  of  the  United  States.  By  FBEDEBIC  JESTTP  STIMSON, 
Esq.,  Author  of  "American  Statute  Law,"  &c.  Royal  8  vo.  1908. 

Net,  15*. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and 
Purchasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  i^irchasers  of  Real  Estate.  By  the  late  J.  HENBY  DAET,  Esq. 
Seventh  Edition.  By  BENJAMIN  L.  CHEEEY,  one  of  the  Editors  of 
"  Prideaux's  Precedents  in  Conveyancing,"  G.  E.  TYEEELL,  ABTHTJB 
DICZSON  and  ISAAC  MAESHALL,  assisted  by  L.  H.  ELPHINSTONE,  Esqre., 
Barristers-at-Law.  2  vols.  Royal  8vo.  1905.  3^.15*. 

"  There  are  traces  throughout  the  book  of  an  unstinted  expenditure  of  skill 
and  labour  in  the  preparation  of  this  edition  which  will  maintain  the  position  of 
the  book  as  the  foremost  authority." — Law  Quarterly  Review. 

"  The  work  remains  a  great  conveyancing  classic." — Law  Journal. 

"  To  the  young  and  to  the  staid  practitioner  having  any  pretensions  to  con- 
veyancing work,  we  unhesitatingly  say,  Procure  a  copy  at  once." — Lav  Students' 
Journal. 

"  This  work  is  a  classic,  and  quite  beyond  our  criticism.  All  we  can  do  is  to  let 
our  readers  know,  and  to  advise  them  to  put  a  copy  on  their  shelves  without 
delay." — Law  Kotes. 

Farrer's  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Re- 
versions, Policies,  &c. ;  with  exhaustive  Footnotes,  Introductory 
Chapters,  and  Appendices. — Second  Edition.  By  FBEDEBICK  EDWABD 
FAEEEE, Esq., Barrister-at-Law.  RoyalSvo.  1909.  (Nearly ready.}  16*. 

"  Mr.  Fairer  has  written  a  rare  thing— a  new  book  which  will  be  of  real  value 
in  a  conveyancer's  library." — Law  Journal. 

"  The  notes  are  essentially  practical." — Law  Times. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land. — Second  Edition.  By  W.  L.  HACON,  Esq., 
Barrister-at-Law.  Demy  8vo.  1893.  10*.  6d. 

*^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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Webster's  Law  Relating  to  Particulars  and  Conditions  of  Sale 

on  a  Sale  of  Land.— Third  Edition.     By  W.  F.  WBBSTKB,  Esq., 

Barrister-at-Law.     Roy.  8vo.     1907.  II.  5». 

"  Conveyancers  will  assuredly  find  this  volume  of  much  value."— Lav  Time*. 

WAR,  DECLARATION  OF.— Owen's  Declaration  of  War.— 
A  Survey  of  the  Position  of  Belligerents  and  Neutrals,  with  relative 
considerations  of  Shipping  and  Marine  Insurance  during  War.  By 
DOUGLAS  OWEN,  E^sq.,  Banister-at-Law.  Demy  8vo.  1889.  II.  It. 
Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  Summary 
of  the  Rights  of  Capture  at  Sea  By  DOUGLAS  OWEN,  Esq.,  Bar- 
rister-at -Law.  Demy  8vo.  1898.  Net,  2*. 

WAR  ON  LAND.— Holland's  Laws  of  War  on  Land.— By 
T.  E.  HOLLAND,  Esq.,  K.C.  Demy  8vo.  1908.  Xet,  6*. 

WATER.— Bartley's  Metropolis  Water  Act,  1902.— By  DOUGLAS 
C.  BAETLEY,  Esq.,  Barrister-at-Law,  Author  of  "Adulteration  of 
Food."  Royal  l'2mo.  1903.  6«. 

WEIGHTS  AND  MEASURES. -Bousfields  Weights  and 
Measures  Acts,  1878  to  I9O4.  With  the  Board  of  Trade  Regu- 
lations and  other  Statutes  relating  thereto.  By  W.  EBIC  Bous- 
FIELD,  Esq.,  Barrister-at-Law,  with  a  Preface  by  W.  R.  BOUSFIKLD, 
Esq.,  K.C.  Demy  8vo.  1907.  6*. 

WILLS.  —Theobald's  Concise  Treatise  on  the  Law  of  Wills.— 
Seventh  Edition.  By  H.  S.  THEOBALD,  Esq..  one  of  His  Majesty's 
Counsel.  RoyaJ  Svo.  1908.  II.  15*. 

"Indispensable  to  the  conveyancing  practitioner." — Law  Times. 

"  Comprehensive  though  easy  t  >  use,  <uid  we  advise  all  conveyancers  to  get  a 
copy  of  it  without  loss  of  time." — Lav  Journal. 

"  Of  great  ability  and  value.  It  bears  on  every  page  trace*  of  care  and  sound 
ludgment." — Solicitors'  Journal. 

Weaver's  Precedents  of  Wills. — A  Collection  of  Concise  Precedents 
of  Wills,  with  Introduction  and  Notes.  Second  Edition.  By 
CHARLES  WKAVEB,  B.A.,  Solicitor.  Demy  Svo.  1904.  5». 

"  The  notes,  like  the  forms,  are  clear  and,  so  far  as  wt>  have  tested  them,  accu- 
rate .  .  .  cannot  fail  to  be  of  service  to  the  young  practitioner."—  Laic  Times. 

WINDING  UP.— Palmer's.—  Vide  "Company  Law." 

Pellerin. —  I'M?  "  French  Law." 

WORKMEN'S     COMPENSATION.  —  Vide    "  Employers' 

Liability." 

Knowles'  Law  Relating  to  Compensation  for  Injuries  to  Work- 
men.—Bein^r  an  Exposition  of  the  Workmen's  Compensation  Act, 
1906,  and  of  the  Case  Law  relevant  thereto.  Second  Edition,  including 
the  Workmen's  Compensation  Rules  and  Forms.  1907,  annotated, 
together  with  all  the  Treasury  Regulations  and  Orders  made  under 
the  Act  by  the  Home  Office,  Treasury,  and  Chief  Registrar  of 
Friendly  Societies.  By  C.  M.  KNOWLES,  Esq.,  Barrister-at-Law. 
Demy  Svo.  1907.  -Vrf,  8*. 

"  There  is  an  excellent  introduction,  and  the  various  sections  of  the  Act  are 
fully  annotated.  The  book  is  a  timeiy  on-,  and  should  be  appreciated  by  both 
branche*  of  the  legal  proffssi  in  "  -  Lm-  Times. 

"Mr   Knowlts  has  produced  an  able  commentary  on  the  Act  "  —  /  aw  Journal. 

"The  subject  is  treated  in  a  na'isfactory  way."—  Solicitors'  Journal. 

Robertson  and  Glegg's  Digest  of  Cases  under  the  Workmen's 

Compensation  Acts      Royal  Svo.     1902.  yet,  10». 

WRONGS.     AdHison    Bigelow.   Kenny,  Pollock,  Radclif  e  and 

Miles.—  Vide  "Torts." 

YORKSHIRE  REGISTRIES.— Haworth's  Yorkshire  Regis- 
tries Acts,  1884  and  1885.— With  Forms,  Rules  and  Practical 
Not. -  <>u  thf  Registration  of  Documents.  By  CHAKLES  J.  HAWOETH, 
Solicitor.  Royal  I2mo.  1907.  t,  5«. 

*t*  All  standard  Law  Work*  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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The  discussion  of  current  decisions  of  importance  in  the  Courts  of  this 
country,  and  (so  far  as  practicable)  of  the  Colonies,  the  United  States, 
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Surge's  Colonial  Law.  Commentaries  on  Colonial  and  Foreign 
Laws  generally  and  in  their  Conflict  with  each  other. — A 
new  Edition.  By  A.  WOOD  RENTON,  Esq.,  Puisne  Judge,  Cevlon, 
and  G.  G.  PHILLIMOBE,  Esq.,  Barrister-at-Law.  In  5  vols.  Royal 
8  vo.  .  (Vol.  III.  in  the  press.) 
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Carver's  Treatise  on  the  Law  relating  to  the  Carriage  of  Goods 
by  Sea. —  By  THOMAS  GILBEET  CABVEE,  Esq.,  K.C.  Fifth  Edition. 
By  ROBEET  ALDEBSON  WEIGHT,  Esq.,  Barrister-at-Law. 

(In  the  press.) 

Cockburn's  Law  of  Private  Railway  Sidings  and  Private 
Traders'  Traffic. — By  JOHN  HENEY  COCKBUEN,  Esq.,  Solicitor, 
Author  of  "  The  Law  of  Coal,  Coal  Mining  and  the  Coal  Trade." 

(Nearly  ready.) 

English  Reports. — A  complete  Re-issueof  all  the  Decisions  prior  to  1866 
in  about  150  Volumes.  Sixth  Series.  King's  Bench  and  Queen's 
Bench.  (Now  publishing.) 

%*  Full  prospectus  on  application. 

Farrer's  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Rever- 
sions, Policies,  &c. — Second  Edition.  By  FEEDEEICK  EDWABD 
FAEEEE,  Esq.,  Barrister-at-Law.  (Nearly  ready.) 

Fuller's  Law  relating  to  Friendly  Societies. — Third  Edition.  By 
FEANK  BADEN  FULLEB,  Esq.,  Barrister-at-Law.  (In  preparation.) 

Hood  and  Challis'  Conveyancing  and  Settled  Land  Acts,  and 
some  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 
By  H.  J.  HOOD  and  H.  W.  CHALLIS.  Seventh  Edition.  By  PEECY 
F.  WHEELEE,  Esq.,  Barrister-at-Law.  (Nearly  »vW//.) 

Lawes'  Law  of  Compensation  for  Industrial  Diseases.— By  EDWAED 
THOENTON  HILL  LAWES,  Esq.,  Barrister-at  Law.  (In  the  press.) 
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By  A.  E.  RANDALL,  Esq.,  Barrister-at-Law.  (Nearly  ready.) 

Lush's  Law  of  Husband  and  Wife. — Third  Edition.  By  W.  HUSSEY 
GEIFFITH,  Esq.,  Barrister-at-Law.  (In  preparation.) 

Palmers  Company  Precedents,— Part  II.  Winding-up  Forms  and 
Practice. — Tenth  Edition.  By  Sir  FEANCIS  BEAUFOET  PALMKB, 
Bencher  of  the  luner  Temple.  (In  preparation.) 

Pridedux's  Precedents  in  Conveyancing,  incorporating  Wolsten- 
holme's  Forms  and  Precedents. —Twentieth  Edition.  By  BENJAMIN 
LENNAED  CHEEEY  and  REGINALD  BKDDINGTON,  Esqrs.,  Barristers-at- 
Law.  (In  preparation.) 

Rogers'  Law  of  Registration.— Seventeenth  Edition.  By  MAUEICE 
POWELL,  Esq.,  Barrister-at-Law.  (In  the  press.) 

Russell's  Treatise  on  Crimes  and  Misdemeanors. — Seventh  Edition. 
.By  WILLIAM  F.  CEAIES  aud  L.  W.  KEESHAW,  Esqrs.,  Barristers-at- 
Law.  (In  the  press.) 

Sebastian's  Law  of  Trade  Marks.— By  LKWIS  BOYD  SEBASTIAN,  Esq., 
Barrister-at-Law.  Fifth  Edition.  (In  preparation.) 

Smith's  Analysis  of  the  Principles  of  Equity.  -By  11.  AETHUE 
SMITH,  Esq.,  Barrister-at-Law.  (In  the  press.) 
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Law.  (In  preparation.) 
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Williams'  Law  relating  to  Legal  Representatives. — Being 

a  Concise  Treatise  on  the  Law  of  Executors  and  Administrators,  as  modified  by  the 
Land  Transfer  Act,  1897.  By  SYDNEY  E.  WILLIAMS,  Barrister-at-Law. 
Doinj  bvo.  1908.  Price  9s.  cloth. 

Cornish's  District  Councils. — A  concise    Guide   to   their 
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Burge's   Colonial   Law. — Commentaries   on    Colonial  and 
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Edition.    By  A.  WOOD  RENTON.  Puisne  Judge.  Ceylon,  and  G.  G.  PHILLIMORE, 
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